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The Termination of Government Defense Contracts 
By N. R. CAINE | 


tracts may perhaps prove to be the most im- 

portant piece of economic legislation enacted in 
1944. Proper administration of contract termination 
will unquestionably temper the severity of the busi- 
ness depression which is bound to follow. Should 
the Comptroller General and the Armed Services or 
the proposed special board of termination adopt an 
arbitrary attitude and thereby prolong termination 
proceedings, the financial mortality of war contrac- 
tors will be tremendous. 

The Armistice of World War I found the War 
Department under the terms of numerous contracts, 
formal and informal, obligated to industry for pro- 
duction which under the circumstances was in excess 
of the military needs of the nation. To have con- 
tinued production meant both waste of Government 
funds, and material and labor so urgently needed for 
civilian use. The problem then, as now, was to deter- 
mine what curtailment was possible in view of the 
drastically revised military requirements and con- 
sistent with a shifting back of the industrial machinery 
of the country to a peacetime basis. 

In the closing days of World War I, many con- 
tractors found that they had expended their cash 
working capital on Government contracts and the 
construction of new facilities. The sudden termina- 
tion of war work found the contractor burdened with 
war inventories, constructed and partly constructed 
buildings and unpaid obligations for special machinery 
used in the production of war materiel. The dilemma 
was pitiful—bankruptcies filled the courts of that era. As 
a result, boards were set up in each bureau to recover the 
outstanding contracts and to determine what curtail- 
ment of production was in the circumstances wise. 
The number of boards which came into existence dur- 
ing and after the war was formidable. 

The special committee headed by the Hon. Bernard 
M. Baruch and his able assistant, John M. Hancock 
is endeavoring to find a solution which will facilitate 
the orderly liquidation of war contracts and thus 
avoid the confusion and uncertainty of World War I. 

All government contracts had previously contained 
a termination clause which varied in form not only 
between the services but also between the various 
branches of the same service; the result was con- 
fusing, particularly in the case of large contractors 
who were supplying several services. 

Early in 1944, a uniform article for termination of 
fixed supply contracts adopted by the Office of War 
Mobilization, was issued. It has been described as 
having the merit of comparative simplicity. In gen- 
eral, it may be said to provide for an agreement be- 
tween the contractor and the procurement officer as 
to “the whole or any part of the amount or amounts 
to be paid to the contractor based upon a reasonable 
allowance for profit.” What constitutes reasonable 
profit is nowhere stated but some inference may be 


98 


"Ey aw aos pe of Government Defense Con- 








drawn, however, from a clause which provides that the 
aggregate of payments, “shall not exceed 6% of the 
whole amount determined under the provisions of 
this article as allowed costs which shall exclude any 
charges for interest on borrowings.” 

The termination clause of the contract further pro- 
vides “that cost items allowable shall include the rea- 
sonable cost of the preservation and protection of 
property incurred pursuant to paragraph (b) (9) 
hereof; and any other reasonable cost incidental to 
termination of war under this contract, including 
expense incurred for the determination of the amount 
due to the contractor as the result of the termination.” 

The termination clause above mentioned must here- 
after be inserted in all fixed price war supply con- 
tracts. Not only is it required in new contracts, but 
it must replace any other termination clause hereto- 
fore used, or in the absence of a termination clause 
it must be interpolated. The article provides with 
meticulous care, that the contractor adopt the follow- 
ing procedure in preparing for termination. 


Duties of Contractor After Receipt of 
Termination Notice 


After receipt of a Notice of Termination and except 
as otherwise directed by the contracting officer, the 
contractor shall (1) terminate work under the con- 
tract on the date and to the extent specified in the 
Notice of Termination; (2) place no further orders or 
subcontracts for materials, services or facilities except 
as may be necessary for completion of such portions 
of the work under the contract as may not be termi- 
nated; (3) terminate all orders and subcontracts to 
the extent that they relate to the performance of 
any work terminated by the Notice of Termination; 
(4) assign to the Government, in the manner and to 
the extent directed by the contracting officer, all of 
the right, title and interest of the contractor under the 
orders or subcontracts so terminated; (5) settle all 
claims arising out of such termination of orders and 
subcontracts with the approval or ratification of the 
contracting officer to the extent that he may require, 
which approval or ratification shall be final for all the 
purposes of this article; (6) transfer title and deliver 
to the Government in the manner, to the extent and 
at the times directed by the contracting officer (i) the 
fabricated or unfabricated parts, work in process, com- 
pleted work, supplies and other material produced as 
a part of, or acquired in respect of the performance of, 
the work terminated in the Notice of Termination, 
and (ii) the plans, drawings, information and other 
property which, if the contract had been completed, 
would be required to be furnished to the Government: 
(7) use his best efforts to sell in the manner, to the 
extent, at the time, and at the price or prices directed 
or authorized by the contracting officer, any property 
of the types referred to in subdivision (6) of this 
paragraph provided, however, that the contractor 
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(i) shall not be required to extend credit to any pur- 
chaser and (ii) may retain any such property at a 
price or prices approved by the contracting officer; 
(8) complete performance of such part of the work as 
shall not have been terminated by the Notice of 
Termination; and (9) take such action as may be 
necessary or as the contracting officer may direct for 
protection and preservation of the property, which is 
in the possession of the contractor and in which the 
Government has or may acquire an interest. 

The new termination clause by no means attempts 
to provide for all contingencies. The Planning Com- 
mittee fully realizes that many problems are bound 
to arise and that the present termination clause may 
not be sufficiently broad as to cover all situations. 


Major Objectives of the Planning Committee 


The following are some of the major objectives sched- 
uled for subsequent amplification. 

(1) How to apply the principles of this Uniform 
Termination Article to subcontractors is under care- 
ful consideration. A number of serious administra- 
tive problems are involved that require further study. 
Our objective is to have the same principles of con- 
tract settlement apply to subcontractors as well as 
prime contractors. 

(2) As to payment, our objective is quick payment 
of what the Government owes so that our great pro- 
ductive capacity can be fully utilized for war and 
peace—destroying the dangers of unemployment and 
inflation. 

(3) The development of the necessary safeguards 
to protect the Government’s interest in both the settle- 
ment of contracts and the disposal of property; in- 
cluding not only adequate records but also protective 
methods for the prevention and detection of fraud. 

(4) On the clearance of Government-owned ma- 
terials and equipment from the plants of both prime 
and subcontractors, we have set for ourselves the 
objective of assuring prompt clearance with a deadline 
of not later than 60 days after the filing of inventory 
lists, and with manufacturers having the right to 
remove and store this property at an earlier date at 
their own risk. 


War Department Contractors’ Guide 


Early in 1944, the War Department urged all war 
contractors to work out in advance of the termination 
notice, a broad tentative plan of settlements to be 
made with their subcontractors in order to relieve the 
stress of work to be done when the notice is eventually 
received. The Department is preparing a contractors 
guide for the purpose of assisting war contractors in 
their efforts to meet the termination problem and sug- 
gests the following procedure to contractors con- 
fronted with terminations. 

(1) Before Notice of Termination Is Received: Pre- 
pare necessary termination notices well in advance. 
Where subcontractors are small and lacking in ade- 
quate systems, draft forms for them. Identify sub- 
contractors with the primes to which they belong. 

Determine in advance subcontractor claims which 
must be audited before acceptance, and which may be 
taken with spot check. Contact all subcontractors, 


outline mutual problems, emphasize speed in prepar- 
ing to get their claims to the prime contractor. 

Contractors should be familiar with subcontractor 
rights as outlined in Army regulations. . 

Consider and discuss financial arrangements which 
may be necessary to meet demands of subcontractors 
and suppliers for partial payments or loans pending 
settlement. 

(2) Upon Notice of Termination: Stop work and 
notify subcontractors immediately to do so; instruct 
them to notify the next tier and so on down the line. 
Request them to furnish cost statements and inven- 
tories at once. Notify the contracting officer of any 
pending litigation affecting any subcontracts or termi- 
nated purchase orders. 

(3) After Notice of Termination: Go into “high 
gear” at once on taking inventory. 

Contractors can retain or sell—subject to Govern- 
ment regulations—any of their materials. Other ma- 
terial which they or their subs wish to retain or sell 
at other than cost must be segregated in the inventory 
statement. 

Show in a descriptive list all Government-owned 
property and what parts the prime and subcontrac- 
tors wish to retain or sell at other than cost. Submit 
for the contracting officers’ approval, all claims of 
material suppliers and subcontractors. 

Obtain from subcontractors proposals as to their 
plans for disposal of surplus materials. 


Claims Should Be Presented Promptly 


Contractors are urged to present claims at once. 
Where unable to secure all subcontractor claims, a 
partial claim should be presented. 

Besides subcontractor claims, the prime contrac- 
tor’s claim should include: (1) A bill for all items 
completed but not paid for, (2) costs incurred on 
uncompleted part of the contract, (3) termination 
expenses not elsewhere included in costs, (4) a re- 
quest for immediate partial payment. 

The foregoing résumé is indicative of the interest 
which the Government is manifesting in the claims 
of the subcontractor. Despite these very real efforts 
on the part of certain branches of the Government a 
considerable number of headaches for officials and 
contractors alike are prophesied even before “V” Day 
arrives. 

The uniform contract termination clause has been 
constructed out of a great variety of clauses presently 
in use by the War Department’s, the Navy’s and 
other Government purchasing agencies. 


Reluctance to File Leads to Congestion of 
Pending Cases 


An unfortunate situation which has already de- 
veloped is the apparent reluctance of many contrac- 
tors to file claims for termination settlement. Such a 
condition may readily lead to a congestion of pending 
cases which would cause a bottleneck and thus impair 
the financial liquidity of many contractors. One of 
the reasons given for the hesitancy on the part of the 
contractor to enter into termination settlements is 
the arbitrary methods used by the inexperienced Gov- 
ernment negotiators. Such a situation may readily 
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defeat the true purposes for which the Baruch-Hancock 
Committee has spent considerable time in standardiz- 
ing termination provisions and procedures which 
would hasten the settlement of war contracts. An- 
other reason which may contribute to the delay in 
settling war contract cases is that no settled policy 
was arrived at an earlier date in regard to the method 
of settlement, i. e., for over-all settlements or settle- 
ment by individual contracts. As the policy of the 
Renegotiation Boards is to settle contracts as far as 
possible on an over-all basis, and as terminations are 
subject to renegotiation, it was felt by many con- 
tractors that they would probably benefit more by wait- 
ing until such time as their claims were renegotiated. 


The Ideal of the Joint Contract Termination Board 


The ideal established by the Joint Contract Termina- 
tion Board, toward which it is working, is that every 
contractor shall proceed with production either for 
the military or civilian purpose as soon as the termi- 
nation of the contract has been completed. 

The uniform cost termination system devised by 
the Board will aid in narrowing the area of disagree- 
ment between the Government and the contractors. 
It is proposed where an agreement is reached promptly, 
that immediate payment will be made. The Baruch- 
Hancock Committee favors decentralization of settle- 
ments so that contracting officers in the field who 
made contracts would have the authority to cancel 
the same without referring the matter to Washington. 

The financial condition of thousands of prime and 
subcontractors are such that unless they receive im- 
mediate relief either in the form of cash loans, or by 
Federal guarantee of loans obtained from private 
banking sources, their post-war existence is in jeopardy. 
The Small War Plants Corporation recognizing this 
condition has inaugurated a new loan policy under 
which the amount that banks are permitted to carry 
under a deferred participation is raised to $250,000 
frora the previous limit of $100,000, where the bank 
takes a direct participation in the loan of 10% or more. 

Interest at the rate of 6 per cent annually is allowed 
on that part of the loan which the bank carries at its 
own risk, and on the balance, carried under a deferred 
participation, interest of 4 per cent is charged, with 
the bank paying the SWPC a graduated fee of one- 
half of 1 per cent a year, depending on the percentage 
of the bank’s participation. 


Interest Payments on Termination Loans 


The Baruch Committee favors some procedure 
which will relieve war contractors of all interest pay- 
ments on termination loans, and there is a strong 
sentiment in favor of charging such interest as legitimate 
termination expense. 

The contractor who resorts to private banking loans 
in accordance with SWPC regulations will be in as 
favorable a position as those which are financed 
directly by the government. 

Many contractors will unquestionably be dissatisfied 
with the settlements and will call for a review by 
whatever court may have jurisdiction. It is now 
probable that the Tax Court will be assigned to handle 
these cases in spite of the request by the Treasury to 
refer these matters to the Court of Claims. 

In a letter from Messrs. Baruch and Hancock trans- 
mitting the uniform termination article to Director 
Byrnes it was stated: “to facilitate war procurement 
and because of the need to insert this Termination 
Article into new war contracts, and to give contractors 
the earliest opportunity to have this Article included 
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in their existing contracts, the Joint Board has asked 
that the Termination Article and Cost Statement be 
announced immediately, in advance of the broader 
program of contract termination policies” on which 
the Board is working. 

It is further stated that the Termination Article 
and Cost Statement are not intended to cover and 
should not be confused with the many other aspects 
of the contract termination policies and it is emphasized 
that the promulgation of this termination article is 
not to be construed as expressing an anticipation of 
an early ending of the war. Contracts, it is stated are 
being terminated and settled regularly as the needs 
of war change. 

This cost statement is to be treated not as a manual 
but rather as a summary guide of those items which 
may be properly treated as costs for the purpose of 
this statement, and which are recognized by sound 
accounting practices. 


(1) It is intended to include the direct and indirect 
manufacturing, selling and distribution, administra- 
tive and other expenses which are reasonably neces- 
sary for the performance of the contract, and are 
properly allocable or apportionable under such con- 
tracts to the work terminated. More common costs 
are those itemized as follows: 

(a) Common Inventory. The costs of items of in- 
ventory which are common to the contract and to 
other work of the contractor. 

(b) Common Claims of Subcontractors. 

(c) Depreciation. Depreciation it is stated, how- 
ever, shall not include loss of useful value of the type 
covered by sub-paragraph (f). 

(d) Experimental and Research Expense. 

(e) Engineering and Development and Special Tool- 
ing. 

(f) Loss on Facilities. This paragraph discusses in 
detail the conditions of the allowances of such losses 
and the conditions under which loss of useful value 
may be claimed. 

(g) Special Leases including costs of reasonable 
alterations to leased property and restoration thereof. 

(h) Advertising Expenses consistent with the pre- 
war program of the contractor. 

(i) This paragraph provides that in no event shall 
the items above mentioned exceed the amount which 
would have been deductible from the contract price 
to cover those items if the contract had been completed. 

(j) Interest on Borrowings. 

(k) Settlement Expenses. 

(1) Protection and Disposttion of Property. 

(2) Initial costs of a non-recurring nature arising 
from unfamiliarity with the product in the initial 
stages of production. 

Finally, section 3 provides the rules for excluded 
costs. This subject, however, may better be taken up 
on an examination of the proposed manual to be 
issued by the Joint Board as a part of the procedural 
requirements in this matter. 

The Baruch-Hancock termination clause is by no 
means a cure-all, however termination settlements 
will be greatly facilitated, if the contractor will co- 
operate by maintaining such records that will sustain 
his claims so that the government negotiator will find 
ample support for termination settlements no matter 
how generous they may appear. 

Much yet remains to be done, but the progress so 
far, is worthy of commendation and should lay the 
foundation for a much sounder economic basis for 
the country’s industry, then was in existence at the 
close of World War I. [The End] 
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By CHARLES W. TYE 


Unpaid Losses—Case v.“Schedule P” Formula 


companies, taxable under Section 204 of the In- 

ternal Revenue Code, has been the subject of 
considerable controversy for the past decade. For 
insurance purposes the phrase “losses incurred” means 
paid losses during the year plus outstanding unpaid 
losses at the end of the year and minus unpaid losses 
outstanding at the end of the preceding year. No 
problem exists with respect to paid losses. However, 
there are two different methods of valuing unpaid 
losses; and the diversity created by the two methods 
presents quite a problem. 


First, there is the “‘case” reserve method which 
represents the total of reserves on claims valued by 
trained claim adjusters on individual cases. In con- 
trast to the “case” method, is the formula method of 
computing reserves. Under this method, reserves for 
claims on the last three policy years must be main- 
tained at a level sufficient to produce an incurred loss 
ratio of 65% on workmen’s compensation and 60% in 
the case of liability lines, when added to paid losses 
and claim expense. In other words, the “Schedule P” 
formula for computing reserves must be used on the 
three major casualty lines, i. e. workmen’s compensa- 
tion, automobile and general liability. State insur- 
ance requirements provide for the inclusion of these 
formula reserves in the company’s annual statement 
approved by the National Convention of Insurance 
Commissioners unless the total of reserves on the case 
basis for the three preceding years is higher. 

The reason for requiring formula treatment of the 
major casualty lines of insurance is that the claims 
are usually paid over an extended period of time, and 
the ultimate development of claims may be postponed 
for several years. However, development has shown 
that the percentage loss ratios, above mentioned, rep- 
resent average overall company experience. 

However, back in 1937 the Bureau of Internal Rev- 
enue established the practice (but not consistently fol- 
lowed) of requiring insurance companies, other than 
life or mutual, to use the “case basis” of unpaid losses 
incurred in their federal income tax computations, 
irrespective of the fact that the states require the use 
of a formula, if larger, for computing loss reserves for 
purposes of inclusion in annual statements to the 
various state insurance departments. This Bureau 
practice was the direct result of the decision of the 
Board of Tax Appeals in the case of Pacific Employers 
Insurance Company v. Commissioner, 33 B. T. A. 501 
(affirmed 89 Fed. 2nd 186—C. C. A. 9, 1937), wherein 


‘i problem of “losses incurred” of insurance 


Mr. Tye is tax counsel of the Maryland Casualty Company in Baltimore. 
In this article, he points out that in some cases normal tax, surtax and even 
excess profits tax may be required on a declining premium volume and low 


loss ratio. 


Unpaid Losses—Case v. “Schedule P” Formula 


the Board indicated, in disallowing a deduction for a 
formula reserve, that the proper use of the underwrit- 
ing and investment exhibit of the annual statement 
approved by the National Convention of Insurance 
Commissioners in determining income “* * * is 
that of a guide and not a limitation on the application 
of the statute.” 

The Board and the Circuit Court of Appeals both 
held, in this respect, that although the Revenue Act 
provides for the inclusion in gross income of invest- 
ment and underwriting income “* * * computed 
on the basis of the underwriting and investment ex- 
hibit of the annual statement * * *,” this statutory 
provision for the use of the exhibit is limited to the 
determination of gross income and does not follow 
through to the determination of net income. Since the 
Commissioner in his regulations only presumptively 
recognizes the exhibit as properly reflecting net in- 
come, it was ruled that reserves even though required 
by state law could not be deducted, citing American 
Title Co., 29 B. T. A. (aff'd, 76 Fed. 2nd 332). The 
statutory provision covering the computation of loss 
deductions, however, merely provides, in part, that 
“* * * To losses paid during the taxable year, 
* * * add all unpaid losses outstanding at the end 
of the taxable year and deduct unpaid losses outstand- 
ing at the end of the preceding taxable year: * * *.” 
The statute does not purport to define, specify or limit 
the method by which such computation is to be made. 
However, the new regulations provide for the first 
time, that in computing losses incurred the deter- 
mination of “unpaid losses” at the close of each year 
must represent actual unpaid losses as nearly as it is 
possible to ascertain them—presumably on a case basis. 

The result of the Bureau’s existing practice is to 
disregard reserve requirements, even though the com- 
panies are required to set up liability loss reserves for 
the last three policy years on a basis of 60% or 65% 
ratio or on case estimates, whichever is larger, under 
the state requirements. In many cases this has re- 
sulted in higher taxes then the companies would other- 
wise have had to pay on the basis of the formula. In 
fact, there are cases in which a statutory underwriting 
loss is indicated under the formula, but substantial net 
income on a strict case basis, thus requiring the pay- 
ment of both normal tax and surtax, and even excess 
profits taxes on a declining premium volume and low 
loss ratio. 

[Continued on page 134] 






































































































































































































































































By EDWARD N. POLISHER 


Tenancy by the Entirety and Estate Taxes 


ANY states exempt from inheritance and estate 
M taxes property held by the entireties. Before 
the Federal Government entered the field of 
estate taxation in 1916, holding property as tenants 
by the entireties was distinctly tax advantageous be- 
cause of such local state law exemptions. The Fed- 
eral estate tax statute recognizes no such favoritism 
towards tenancies by the entireties. 

The status of tenancy by the entireties had its origin 
in the common law. It exists today in most of those 
states of the Union whose basic system of jurispru- 
dence is founded upon the common law. 26 Am. Jur. 
693, section 66. Among its unique characteristics are 
that it is available only to property held by husband 
and wife ; each spouse owns the whole and is therefore 
entitled to enjoyment of the entirety; upon the death 
of one spouse, the whole property becomes vested ab- 
solutely in the survivor by operation of law and is 
not a bequest, devise or inheritance; neither spouse 
has an individual portion which can be alienated or 
separated without the other’s consent; it cannot be 
reached by creditors of either spouse while both are 
alive; it applies to personal property as well as real 
property. 

There are two Federal estate taxes imposed upon 
estates of decedents. The basic estate tax under the 
Revenue Act of 1926, which allows an exemption of 
$100,000 ; and the additional estate tax for which the 
Revenue Act of 1942 grants an exemption of $60,000, 
applicable to the estates of decedents dying after 
October 21, 1942. In computing the “gross estate” 
for purposes of both Federal estate taxes, there is in- 
cluded therein property held as tenants by the entire- 
ties, except such part as may be shown to have 
originally belonged to the surviving spouse and which 
was not acquired from the decedent for less than an 
adequate consideration: Internal Revenue Code, Sec- 
tion 811 (e) (1). 

Since the enactment of the Federal estate tax stat- 
utes, some states have patterned their local death tax 
laws after it. Under such local laws, the property 
includible in the decedent’s gross estate for local death 
taxes coincides with the Federal statute. Property 
held by the entireties would be subject to the tax. 

In other states, the theory of death taxes is that of 
an inheritance or legacy tax computed on the value 
of the property transferred at death to the legatee or 
devisee. In such latter states, the concept of the 
decedent’s gross estate differs from that for Federal 
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estate tax and some property includible in the gross 
estate for Federal estate tax is exempt or not includ- 
ible for state inheritance tax purposes. One such item, 
property held as tenants by the entireties, is frequently 
exempt from local death taxes. 


No Saving in Federal Estate Tax 


The entireties method of holding property will never 
save Federal estate tax. Whether it will result in 
the reduction of the total estate tax burden depends 
upon the extent of the saving under the local death 
taxes, exempting property held by the entireties, as 
compared with the effective rate of the Federal estate 
tax imposed upon the net estate, including entireties 
property. In the calculation, an important factor is 
the credit against the basic Federal estate tax of 80% 
of the tax computed under the rates granted to each 
estate for inheritance taxes paid to any state. Still 
another consideration is the effect of local additional 
inheritance tax statutes enacted to absorb the full 
benefit of the 80% Federal estate tax credit, where the 
normal inheritance tax is less than that amount. 


The creation of a tenancy by the entireties may 
bring problems arising out of the impact with the 
Federal income tax and Federal gift tax. These must 
be carefully weighed against the estate tax saving 
anticipated. Reference to a few such considerations 
should point up the perplexities. 


Example— Husband Furnished the Consideration 


Where the husband furnished the consideration for 
the purchase of the property held as tenants by the 
entireties, by which spouse is the income from such 
property reportable? In states which recognize the 
wife’s right to her share of the income, the husband 
is taxable on only one half. William R. Tracy v. Com- 
missioner, 25 BTA 1055 (1932) rev’d on other grounds 
70 F. (2d) 93; Alfred Hafner v. Commissioner, 31 BTA 
338 (1934). Which spouse may take the deductions 
for taxes, mortgage interest, and other expenses? 
Either tenant, if he has paid the full amount and no 
part of the deduction has been taken previously by the 
other. Commissioner v. Hart, 76 F. (2d) 864 (1935); 
Upthegrove v. Commissioner, 33 BTA 952 (1936); 
Nicodemus v. Commissioner, 26 BTA 125 (1932). 

What will be the basis of the property to the sur- 
vivor? Its value at death of the first spouse to die or 


[Continued on page 136] 


Mr. Edward N. Polisher, is the author of a new book, entitled; “Estate 
Planning and Estate Tax Saving. In 1943 he was a lecturer at the Institute 
of Federal Taxation, New York University. 


Mr. Polisher says his article will come as a shock to many because they 
hold to the popular misconception that the holding of title to property by 
entireties, will save estate taxes. 
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By E. B. FAIRBANKS 


The author of this article is a member of the Bar of 
Montreal. Mr. Fairbanks says, his article is prompted by 
the summary rejection by the Supreme Court of the United 
States of the fiction of situs in State Tax Commission of 
Utah v. Aldrich. A fuller title would be “succession duties 
in Canada upon the shares owned by the estate of a non- 
resident decedent.” 


HE fiction of situs as a deter- 

mining factor in the application 

of succession duties upon shares 
held by the estate of a deceased per- 
son, not domiciled in his lifetime in 
the jurisdiction which seeks to im- 
pose tax, has been rejected in the 
United States through the Supreme 
Courts action; but in Canada, while 
situs in such circumstances is con- 
sidered a fiction, it is, nevertheless, 
the all important point. Only if the shares concerned 
are held to have a situs in Canada can succession 
duties apply; if so, duties are payable both to the 
Dominion and to that province in which the shares 
are held to have their situs. All of our law on this 
point is concerned with the delineation of those rules 
which will fix situs. 

It has always been accepted that the situs of a share 
warrant, which is a share certificate to bearer, the 
rights of the holder being transferred merely by deliv- 
ery of the warrant, is where the warrant is found. 
Consequently if a share warrant was held by a decedent 
not domiciled in his lifetime in Canada and the warrant 
was not found in Canada at the date of death, no suc- 
cession duties apply in Canada. 

The situs of shares represented by a certificate in a 
broker’s name, duly endorsed in blank, was considered 
by the Court of Queen’s Bench, in England, in Stern 
v. Tle Queen, L. R. 1896 Q. B. 211. It was held that 
the certificate ranked as a bearer security and the loca- 
tion of the certificate determined the situs of the shares. 
This case is generally followed in Canada. 

The underlying principle which determines the situs 
of a bearer security seems now to determine the situs 
of shares registered in the name of the deceased, although 
with respect to such registered shares the principle was 
independently enunciated and made clear only within 
recent years. 

The first case to be considered with reference to 
shares registered in the name of the deceased is the 
English case Attorney General v. Higgins, 1857, 2 H&N 
338. The shares concerned could be transferred, as 
between the issuing company and the registered share- 
holder, only upon the “register” of the Company at its 
head office. It was held that the evidence of title to 
the shares was the share register and that the place 
where it was required to be kept determined the 
locality of the shares. 

The much later case of Brassard v. Smith, 1925, 1 
D. L. R., 528, was decided by the Privy Council on 
appeal from Canada. Their Lordships based their 
judgment on the Higgins case, but Lord Dunedin 
stated the general rule, which has been held to apply 
ever since, as follows: “This is the true test. Where 
could the shares be effectively dealt with”. 

The shares concerned were certain bank shares, which 
by legislative enactment could be transferred only 
upon the “branch” register upon which they were reg- 


Shares of a Non-Resident—A Canadian View 





Shares of a Non-Resident Decedent—A Canadian View 


istered. This branch register was in Nova Scotia. It 
was mentioned in the judgment that the share certifi- 
cate, in the name of the deceased, was also in Nova 
Scotia but no point was made of that fact. Rather it 
was said that the shares could be effectively dealt with 
only on the branch register in Nova Scotia, and conse- 
quently their situs was there, despite the situation of 
the head office of the bank and of its main register in 
the Province of Quebec. Accordingly, Quebec could 
not impose a tax. 

It was some time before the Privy Council was called 
upon to deal with the question which arose when the 
shares could have been transferred upon more than 
one register. In the case of Williams v. The King, 
1943, 3 D. L. R., 225, also heard on appeal from Canada, 
the decedent Williams was domiciled in the State of 
New York. The shares were shares of Lake Shore 
Mines, an Ontario company. The certificates, which 
were in the State of New York, were in the name of 
Williams and had been endorsed in blank by him prior 
to death. The shares could be transferred either upon 
a branch register in Buffalo, New York, or upon the 
register at the head office of the company in Ontario. 
Ontario claimed tax, urging that when there was a 
choice of registers, the register at the head office of 
the company should be chosen to fix situs. The Privy 
Council held that a choice must indeed be made, but 
that the presence of the endorsed stock certificates in 
the State of New York was decisive and made the register 
in that State the choice. Their Lordships pointed out 
that the shares could be effectively dealt with in the 
State of New York but could not be dealt with in the 
Province of Ontario unless the certificates were pro- 
duced there. Despite that remark, they declined to 
state what would have been their judgment had the 
certificates not been endorsed in blank, because of a 
pending appeal in another case, which, if finally taken, 
has not yet been reported. 

The case so referred to was Ontario v. Blonde, 1941 
3 D. L. R. 225, decided in Ontario. In that case it was 
held that the presence of unendorsed stock certificates 
in the Province of Ontario was not sufficient to estab- 
lish situs of the shares in Ontario in the absence of any 
register of the issuing United States companies in 
Ontario, upon which the shares could be transferred. 
In view of these facts it is difficult to follow the stated 
reason for the reluctance of the Privy Council to dis- 
cuss unendorsed stock certificates in the circumstances 
of the Williams case. 


The Courts of Quebec have been under the necessity 
of deciding the situs of shares represented by unen- 
dorsed certificates in the name of the deceased but 
otherwise in circumstances similar to those of the 
Williams case. In Ivy v. The King, 1939, 1 D. L. R. 37 
and Rice v. The King, 1939 4 D. L. R. 701, it was held 
that if unendorsed certificates were found in a juris- 
diction in which there was also a register upon which 
the shares could be transferred, the situs of the shares 
was in that jurisdiction. No appeal from either of 
these decisions was taken to the Supreme Court of 
Canada or to the Privy Council. 


Thus the rule for determining the situs of any shares, 
whether represented by certificates to bearer or cer- 
tificates in nominative form is “where can the shares 


[Continued on page 135] 
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OME hypothetical “Prolegomena to Any Future 
S Tax Debates” might well list in a conspicuous 

place three maxims. First, Determine your rev- 
enue requirements. Find out how much revenue is 
required to close the gap between available consumer 
income, after taxes and savings, and available con- 
sumer goods at current (uninflated) prices. Second, 
Choose the sources of the new revenue. As far as pos- 
sible the new revenue should come from potential 
spending rather than from potential saving, that is, 
a dollar of new taxes should mean a dollar less spend- 
ing. Third, Adopt administrative techniques for collec- 
lection of the tax. These should attempt to make 
collection easy both for the taxpayer and for the 
government, and they should discourage evasion of 
the tax. But clearly the techniques of collection should 
not affect our decision as to the amount of revenue 
to be collected. 

It is the third maxim which bemused Congress for 
four long months. But since no revenue requirements 
were set, discussion of techniques for collecting the 
“new” taxes became a bit artificial. In fact it was 
never too clear that additional taxes were a problem 
at all; and the debate sounded at times like funda- 
mentalism versus modernism with about the same 
amount of obscurantism on either side. The funda- 
mentalists (Doughton and the Treasury) did not make 
clear to the bystanders that what they really wanted 
was more revenue, that revenue goals should be set 
first; and the modernists (Ruml and Carlson) added 
to the confusion by a tactically wise refusal to admit 
that they were really quite unconcerned about revenue 
provided they could get their peculiar type of social 
reform through Congress. 


Revenue Requirements 


What are the revenue requirements which, follow- 
ing the mythical prolegomena, above, we should agree 
on before beginning to debate ways and means? 

Ideally, fiscal policy should guarantee that consum- 
ers’ expenditure will equal the value of consumers’ 
goods at uninflated prices. Consumer expenditure is 
equal to the total income payments to individuals 
minus taxes and savings; and it is clear therefore that 
consumer expenditure can be reduced to any desired 
figure by increasing either or both of the last two items. 

The excess of consumers’ incomes over taxes and 
savings and the value of available consumers’ goods 
at uninflated prices is called “inflationary gap,” and 
revenue requirements are usually identified with this 
figure. * 

The potential inflationary gap is $40 billions, ac- 
cording to the figures given above. But of course 
some part of, or even all, the $40 billions may be 
saved. Savings during the second quarter of 1943 
(April to June) were at an annual rate of $36 billions.* 
But there is much reason to believe this to be largely 
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WARTIME FISCAL POLICY 
A Review and a Proposal 


By DONALD B. MARSH 


Mr. Marsh is an instructor in economics in Barnard College, Columbia University. 
He is the author of “The Taxation of Imputed Income,” which appeared in the 
December issue of the Political Science Quarterly. This article was written before 
the Ways and Means Committee hearings on the Revenue bill. 


the result of the rapid rise in income ($21 billions) 
over the previous year. As the rise in national in- 
come flattens out, we may expect savings to drop. 
It is interesting, too, to notice that an O. P. A. field 
study found prices 5 per cent above ceilings over a 
large part of the country, indicating, according to 
Treasury experts, excess spending at the rate of $4 
billions per year.” 

Clark Warburton estimates the inflationary gap 
after savings to be $17 billions for the calendar year 
1943 ; ** but that part of the gap which is not in fact 
spent automatically becomes “savings.” The infla- 
tionary gap, therefore, is by no means an exact figure 
(except in retrospect), and our fears may be ground- 
less to the extent that people hoard their excess in- 
comes; that is, the gap may be filled by increased 
savings, and prices may not rise at all. But these 
savings, largely in the form of bank balances, may 
be spent at any time, and the danger remains. Sav- 
ings which are spent will appear again in the form of 
new savings or bank balances, so that rising prices 
do not close the gap, and the whole process may be 
repeated any number of times. The dynamics of 
inflation arise from the indestructible nature of the 
inflationary gap under laissez-faire. The only way to 
close the inflationary gap for sure is by destroying or 
freezing the excess spending power of the community. 

Here is a sample computation: ” 


(billions 
of dollars) 
Estimated Income payments to individ- 
uals, fiscal year 1943-44. ............. $150.0 
Less personal taxes.............. 20.0 
Total income payments after taxes..... 130.0 
Less value of consumers’ goods available 
ip I, oxy os oy ote bas os 90.0 
Amount which must be saved or taxed 
away to prevent inflation............ 40.0 


Increase 16 Billion Revenue Goal 


There is good reason to believe that the $16 billion 
goal originally set by President Roosevelt should be 
increased rather than decreased in the interests of 
safety. We may ask, therefore, What kind of ma- 
chinery might be used to raise a conservative $16 bil- 
lion through additional taxation, supplemented perhaps 
by more or less familiar measures such as voluntary 
and forced saving? 

Considered against the magnitude of revenue re- 
quirements, some old contenders for the right to fight 
the public’s battle against rising prices are as inade- 





2See House Ways and Means Committee, Revenue Revision of 
1943, Hearings, Part I, p. 24. 

3 Ibid., p. 27. 

3a *‘Measuring the Inflationary Gap’’, American Economic Review, 
Volume 33 (June, 1943), p. 367. 

* See Warburton, loc. cit., p. 368. 
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quate and outdated in 1943-44 as the German Stuka 
would be in this year’s Battle of Europe. 

This group of over-age fiscal plans is growing daily. 
It already includes the perennially proposed federal 
sales tax which can now be used only in a subsidiary 
capacity unless rates of 30 per cent. and up are con- 
templated with no exemptions.®> Excise taxes, corpo- 
ration taxes, the plugging of loopholes in existing 
taxes, offer some additional revenue, but the total 
would be insignificant. 


War Bond Purchase Will Not Reduce Revenue Goal 


Voluntary lending is taken into account in making 
the estimate of revenue requirements. But even if 
successful bond drives like those of last December 
and of this spring were to be repeated, a great part 
might not represent additional saving, but the trans- 
fer of savings from one form to another (for example, 
from savings accounts to war bonds). To the extent 
that there is no real reduction in consumption ex- 
penditure because war bonds are bought with money 
which would have been saved anyway, bond drives 
will not reduce the $16 billion revenue goal. Even 
forced saving or deferred pay plans, hardly tried as 
yet in America, may already be obsolete in 1944 if 
the magnitude of the fiscal problem is fully realized.® 
Again, forced saving may be a misnomer, just as 
in the case of voluntary saving, because what we really 
have is forced lending with no guarantee that net 
savings have increased. This fault in forced and vol- 
untary saving alike is sure to hasten the process of 
fiscal obsolescence. 

There is no doubt that the $16 billion could be 
raised by taxation. Moreover, it could be raised with- 
out reducing the real income of the community in 
terms of consumption goods, and the distribution of 
those goods would be far more equitable than it would 
be under inflation. A sales tax (at 33 per cent.) 
would do it; but it might be difficult to distinguish 
the equity effects from those of inflation itself. The 
income tax would do it with the lower exemptions 
and higher rates. The question is whether Congress 
is willing (or dares) to pass the required tax measures. 
The first would be a burden even upon its most ardent 
proponents, who usually have in mind a sales tax of 
3-5 per cent. which would be felt mainly by the poor. 
The second would also strike both the lower and the 
middle income groups very hard, but with some re- 
gard for ability to pay. It is unlikely, however, to be 
warmly received in Congress. 

It may be objected that the absence of a tax pro- 
gramme need not mean inflation if we have price con- 
trol and rationing: in other words, that we have not 
exhausted all our alternatives by exhausting taxation 
alternatives only. Economists generally agree, how- 
ever, that price control and rationing are emergency 
anchors to hold until adequate fiscal measures can 
grapple with the real problem of excess spending 
power. We do not have to argue whether or not 
price control and rationing measures should be con- 
signed to our museum of obsolete war economics. In 
the absence of appropriate fiscal policy they may post- 
pone inflation but they cannot prevent it. In any case, 
it is not seriously contended that we could fix all 





5A 5 per cent. retail sales tax with no exemptions would raise 
$2.5 billion in the fiscal year 1944 (Department of Commerce, Sur- 
vey of Current Business, March, 1943, p. 9), 

°*The Keynes plan of deferred pay [How to Pay for the War, 
London, 1940] is a 1940 model which deserves a better rating be- 
cause of its ‘‘advanced’’ design, but as Keynes himself points out 
in his Preface: ‘‘The fault of my plan is that it asks, not too 
much, but too little; and it may look, a year hence, too feeble a 
beginning for a heavy task.”’ 
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prices and ration everything by extending present 
price control measures without an indefinite multipli- 
cation of regulations which would be as burdensome 
and inadequate as they would be unnecessary if 
proper fiscal techniques were applied.’ 

It would appear, then, that the true end of fiscal 
policy is to make the OPA unnecessary. But this 
need not lead to open warfare between the Treasury 
and the Office of Price Administration. Emergency 
shortages appear too fast for fiscal policy alone to 
correct them; and price control and rationing are the 
proper methods of dealing with shortages. At that 
the OPA would have enough to do; in fact, it might 
even require more funds from Congress to eke out 
the pitiful appropriation passed this year. In any 
case the funds would be much more likely to be money 
well spent, because the OPA would be doing the pos- 
sible instead of attempting the impossible, and it could 
do the limited job thoroughly and well. 

Although price roll-backs combined with subsidies 
may be judiciously extended, the basic anti-inflation 
measures which will make the roll-backs stick must 
develop in the realm of fiscal policy. This means not 
only that subsidies ought to be paid out of new taxa- 
tion as soon as possible, but that the new low prices 
can be maintained only if considerable more excess 
spending power is taken away from the general public. 

Our obsolete plans include, therefore, naive reliance 
on federal sales taxes, forced or voluntary lending, or 
price control and rationing, for the additional power 
needed to win the battle against inflation. 


Tax Increases May Become Obsolete as War Measure 


The time may come when further increases in the 
income tax may become obsolete as a wartime meas- 
ure; but the conservative press is surely premature in 
holding that the limit has already been reached. An 
adequate tax assessed on 1943 incomes might have very 
nearly exhausted the possibilities of the income tax, 
but the 1942 revenue act still leaves reservoirs that 
can be tapped; many of them in the income groups 
below $5,000.8 

Nevertheless the income tax may not be adequate 
to stem the inflation-building power of increased 1944 
incomes without much hardship to those with rela- 
tively fixed incomes and heavy fixed commitments. 
They will inevitably compare their hardships not with 
those endured in Europe or in the South Pacific but 
with those more lightly borne by some of their fellow 
taxpayers. More important economically, if not po-7 
litically, very high income tax rates in the lower 
brackets may impair the effectiveness of incentive pay 
in war plants. In the interest of equity among tax- 
payers, as well as in the interests of increased pro- 
duction (although the argument here is more subtle),° 
we may have to find a suitable alternative to further 
increases in the income tax for 1944. 

The alternative least likely to succumb to early 
obsolescence is the general expenditure ration. This 
means a rigid or semi-rigid limit of each consumer’s 
expenditure on a more or less broadly defined group 
of commodities and services. The general expendi- 
ture ration offers the deterrent of the sales tax many 





7 Where monopoly exists price control may increase output to a 
point where supply will again equal demand and no rationing will 
be necessary. Where this occurs there is a strong case for perma- 
ment price control. (See A. C. Pigou, The Political Economy of War, 
London, 1941, p. 138.) 

8 See A, G. Hart, ‘‘What it Takes to Block Inflation,’’ Review of 
Economic Statistics, Volume 24 (August, 1942), p. 109. 

® The subtleties will be found in Carl Shoup’s article, ‘‘Problems 
in War Finance,’’ American Economic Review, Volume 33 (March, 
1943), p. 76 fff. 
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times multiplied with the progressive features of the 
income tax. It is suggested here as an alternative 
not only to the sales tax over which it has an im- 
mense advantage in equity and efficiency, but to much 
specific and point rationing of scarce commodities the 
indefinite extension of which will become necessary in 
any case if no such hard-boiled fiscal scheme is en- 
acted into law. 

The general expenditure ration accompanied by a 
fixed and sometimes equal limit on each consumer’s 
spending is to be accomplished, according to some 
proposals, by the distribution of “general ration” cou- 
pons to each consumer to the value of the maximum 
amount of spending which the law allows him. This 
effectively fixes total consumption, since no consumer 
can buy any commodity without giving up its value 
in coupons as well as in cash. It is the most extreme 
type of expenditure rationing, and is equivalent in 
effect to a confiscatory tax upon spending in excess 
of the standard ration. More moderate schemes shade 
almost imperceptibly into the taxation of spending at 
progressive rates, and finally into the general sales tax, 
which is a primitive species of the same genus. 


The Treasury’s Spendings Tax 


The Treasury’s spendings tax, proposed in Septem- 
ber 1942, in common with other schemes which would 
ration expenditure by progressive taxation over a 
basic tax-free allowance, involves the least radical 
departure from accepted canons of fiscal procedure. 
Both the Treasury plan *° and the proposal submitted 
by Allan Wallis,"! would allow a tax-free basic ration 
which could be exceeded only at the cost of steeply 
progressive rates of tax upon the excess. Both 
schemes exempt savings, although Wallis would con- 
fine the exempted savings to those used in the pur- 
chase of war bonds.”” 

Collection in both cases would be ostensibly current, 
but like the pay-as-you-go plan in income taxation, it 
cannot avoid being ex post at least in part. The tax- 
payer, while presumably liable to tax on his excess 
spending in the current period (month, year, or quar- 
ter), must estimate the amount of his spending in 
advance, subject to a year-end check. Thus under 
the spendings tax the consumer must deduct estimated 
savings from estimated income and if either or both 
estimates prove wrong he may be liable for more tax 
or eligible for a tax credit at the end of the year. 

There are obvious difficulties associated with this 
type of expenditure control. Like the income tax, its 
effectiveness would be greater if it were, so to speak, 
“collected at the source.” Wealthier taxpayers as well 
as most of the middle class are much better equipped 
because of income tax experience to assess their spend- 
ings tax correctly; but among the new taxpayers in 
the lower income groups such experience cannot be 
depended upon. Again, there is the possibility that 
the deterrent effect on spending would not be direct 
enough among the lower income groups if yearly or 
quarterly returns were used. This objection would be 
most easily met under the Wallis plan, since the tax 
on excess spending would be withheld at the source 
by defining “spendings” as the individual’s income 
less purchases of war bonds. The war bonds would 





1 Discussed by Milton Friedman, American Economic Review, 
Volume 33, (March, 1943), pp. 50-62; and K. E. Poole, ibid., 
PP. 63-73. 

1 American Economic Review, Volume 32, (September, 1942), 
Pp. 501-512. 

2 This would mean, among other possibilities, that more than the 
usual amount of war bond purchases would be direct instead of 
through intermediaries such as savings banks, etc. It does not, 
however, seem to be a crucial part of Wallis’ general plan. 
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be purchased under a payroll savings plan, thus both 
the savings and the tax (if income were greater than 
the basic ration) could be arranged for at the source, 


Quarterly Return Is Inadequate Safeguard 


Any plan using a quarterly return is likely also to 
have inadequate safeguards against spending arising 
from “dis-investment.” Dis-investment would occur 
if, for example, a man sold his car, or his war bonds, 
or realized on the cash surrender value of his life 
insurance, and disregarding a patriotic conscience, 
wasted the proceeds in riotous living. His increased 
spending will appear in his quarterly spendings tax 
return only if full account is taken of his capital (dur- 
able goods, insurance, bank balance, etc.) at the be- 
ginning and end of the period. The difficulty of 
getting reliable data here needs no elaboration; and 
the cost of checking the taxpayer’s accounts may be 
burdensome. But it is well to remember that the cost 
of policing a price control program unaided by fiscal 
policy may be far greater than even the most expensive 
type of collection system under the spendings tax. 
And the latter enjoys the not insignificant advantage 
of having at least a 50-50 chance of success. 


The use of coupons with an expenditure ration has 
usually been associated with a rigidly controlled sys- 
tem under which no coupons are issued in excess of 
the basic ration. This means that some figure, say 
$6 per adult and $3 per child per week, is set beyond 
which no expenditure may be made on goods subject 
to the general ration. Michael Kalecki’s plan ** would 
apply this system of rationing to all goods sold in 
retail shops. 

If a fixed and equal number of coupons were issued 
to each consumer, expenditure would be equalized for 
all whose normal expenditure exceeds the basic ration. 
Those whose incomes or expenditure were less would 
have excess coupons which could be recalled, or sold 
in the open market to the wealthy, or bought back by 
the government. The two latter courses of action 
would increase the incomes of those in the very lowest 
income groups. It would subsidize their expenditure 
to some extent during any given ration period, since 
they could sell one-half of their surplus coupons and 
“spend” the other half along with the new money. 


If different amounts of coupons were given in some 
proportion to income, with the usual allowance for 
marital status and dependents, we should no longer 
have approximately equal consumption of the scarce 
goods under the ration, for the rich would have a 
greater share than the poor. The sacrifice of egali- 
tarianism may brighten the political prospects of the 
plan, but that seems to be the only thing to recom- 
mend it. The base income would be that submitted 
by the taxpayer on his income tax return; there is little 
danger, therefore, of a base income “watered” so as 
to increase the amount of allowable spending. 


Where the total amount of coupons is fixed, whether 
rations are equal or not, the sale of coupons to the 
rich or the making of additional purchases on their 
behalf, would not have serious consequences so far as 
inflationary pressure is concerned, but the distribution 
of the extra goods would be somewhat haphazard. 
All difficulty would be eliminated if the poor were 
allowed (and chose) to sell their excess coupons at 
par to the government. 





13 Bulletin, Institute of Statistics, Oxford University, Volume II, 
June, 1940; Volume III, January 11, 1941, and April 5, 1941. Kalecki 
would limit expenditure to 25s. per adult and 15s, per child per 
week in England. 
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A coupon system of this sort, even if rations are 
equal, provides more flexibility than appears at first 
sight. It gives automatic exemption to saving and 
any other use of income considered helpful or at least 
harmless so far as inflationary pressure is concerned. 
That is to say, it equalizes consumption of basic cost 
of living items only. The purchase of war bonds, life 
insurance premiums, repayment of past debts, educa- 
tional expenses, and possibly even a portion of the 
rent, and certain service items would not come under 
the ration. The rich might still enjoy good catering 
even if the piece de resistance were meat loaf. 


Expenditure Rations 


An expenditure ration for the United States would 
probably have to be more flexible than the egalitarian 
ration proposed by Kalecki, or even the graduated 
ration proportioned to income. In fact it should not 
appear too much like a ration at all, but should take 
the form of a spendings tax. Such a tax leaves indi- 
viduals free to choose whether to sacrifice the present 
or the future at the current rates at which the alterna- 
tives are offered. But the spendings tax with suf- 
ficiently high rates and with an effective collection 
system could make it so much more expensive to 
spend than to save that the community as a whole 
would spend only the desired amount. 

With regard to revenue requirements, the most im- 
portant consideration in connection with a stiff spend- 
ings tax which approaches, or may be identified with, 
an expenditure ration, is not the amount of money 
which the government takes away from the taxpayer, 
but the amount of money which it leaves him in a 
form which he considers spendable. The highest 
bracket rates might never have to be applied and 
might never therefore augment the government’s 
revenue. This would be the surest indication that 
the spendings tax was doing its work well. 

If we wish to apply the first canon of wartime tax 
debate, from our prolegomena above, to this kind of 
spendings tax we must define revenue requirements as 
the receipts from the tax plus the amount of taxpay- 
ers’ income which becomes in effect unspendable for 
commodities covered by the ration. If the required 
amount of new revenue were $16 billions in the fiscal 
year 1943-44, the spendings tax would have to insure 
that new savings resulting from the tax plus receipts 
equal the required 16 billions; or, more directly, that 
the amount of income left for spending after the tax 
is precisely equal to the value of available consump- 
tion goods at uninflated prices (or $16 billions lower 
than before the tax was levied). 

There should be little argument regarding the eligi- 
bility of the sources of revenue under the spendings tax 
or flexible expenditure ration. The burden falls en- 
tirely upon spending with discouraging effect. Thrift, 
a wartime virtue, is encouraged and profligacy is dis- 
couraged. This advantage is claimed for the ordinary 
sales tax, with some justice; but under the flexible 
expenditure ration geared to a spendings tax the pun- 
ishment truly fits the crime. Those whose spending 
covers merely the basic necessities of life would be 
exempt. Extremely thrifty individuals far better off 
than these could be similarly exempt, or lightly taxed 
if they spent only enough for health and decency 
Standards. Spendthrifts would be discriminated 
against by the progressive rates as compared to the 
more parsimonious members of their particular in- 
come groups. 

It would seem, therefore, that the flexible expendi- 
ture ration as outlined above should get the support 
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of all those hard-headed proponents of the general 
sales tax who have filled the columns of the press with 
arguments for their proposal based upon the eminent 
eligibility during wartime of its peculiar sources of 
revenue. Those arguments apply a fortiori to the 
spendings tax as part of a flexible expenditure ration 
scheme. However, this scheme has the overwhelming 
advantage over the sales tax that it would be adequate 
to prevent inflation without being disruptive. A flat 
sales tax (or, for that matter, a flat spendings tax rate) 
would be at once too high for the small incomes and 
much too low for the high ones, if any reasonable 
compromise rate were adopted. It is the progressive- 
ness of the rates which gives the spendings tax its 
great advantage. 


Preventing Assets Being Sold for Spendable Cash 


The subsidiary character of collection techniques 
has already been emphasized in the gloomy references 
above to the recent tax debate. But collection tech- 
niques are likely to be of great interest in the case 
of the expenditure ration combined with a spendings 
tax. This is due partly to their appropriateness as 
subjects for good (but inconclusive) loud talk, which 
contributed to the prolongation of the pay-as-you-go 
debate. But the expenditure ration in its taxation 
aspects has peculiar problems of collection which ex- 
cuse their consideration in some detail. 


The problem of a market in coupons can be elim- 
inated by not using coupons. But the problem of 
inhibiting or preventing dis-investment (see above) 
can be solved only by adopting the right kind of col- 
lection mechanism. It requires that the amount of 
spendable income shall be limited, or that it can be 
expanded only at progressively mounting cost to the 
consumer. This means that, if assets may be sold 
without being laboriously reported to the government, 
there must be some provision which prevents their being 
sold for spendable cash. 


There are methods of doing this. One, suggested by 
T. de Scitovszky ** would limit the use of the ordinary 
check to payments among business firms and for non- 
inflationary expenditures by individuals, such as pay- 
ments for life insurance premiums, war bonds and 
stamps, educational expenses, all or part of house 
rent,> and so on. Articles subject to the general 
ration must be bought with cash and the amount of 
cash will be limited. Income payments to individ- 
uals may be made by check; in which case the check 
cannot be cashed but must be deposited in the bank. 
The bank with whom the employee does business will 
allow him to draw a certain amount of cash per month. 
This will be some percentage of his income with 
allowance for marital status and dependents. Those 
who do not have bank accounts would receive part of 





4 Review of Economic Statistics, 
pp. 121-4. 

1%’ Some provision has to be made in the case of house rent, not 
because it is necessarily a non-inflationary expenditure, but because 
of the bias in our income tax, and a fortiori in a spendings tax, 
against the tenant and in favor of the homeowner. The excess of 
the rental value of a house over the cost of upkeep (repairs, taxes, 
depreciation, insurance) is its net rental value. The homeowner is 
exempt from income tax on the net rental value of his home 
because only his cash income is taxed; but if he were a tenant he 
would pay net rental value plus the other costs to his landlord and 
he would have to earn more cash income for a given standard of 
comfort than would the homeowner. By tying up his capital in 
a house, instead of (say) interest bearing securities, the homeowner 
can reduce his cash income and pay less income tax than the tenant 
although both may be in very much the same economic circum- 
stances. By exempting a portion of the tenant’s rent presumably 
equal to the ‘‘net rental’ the position of the homeowner and tenant 
would be equalized under the income and spendings taxes; but 
there would be some bias in favor of housing expenditures in gen- 
eral as opposed to other alternative ways of spending income, 
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their wages in cash, part in war bonds and stamps. 
The company paymaster would allow them only their 
ration of cash per week (or pay period), and non- 
inflationary expenditures by this group would be made 
with the war stamps. 

De Scitovszky’s plan is a graduated expenditure 
ration. It is not a spendings tax, although it has 
the same effect as a confiscatory tax levied on all 
spending over the amount allowed by law. The total 
cash allowance for all income receivers together will, 
of course, equal the value at uninflated prices of the 
cost of living commodities available in the general 
ration. Successive tightening up of the ration to meet 
a long and persistent shortage would, as de Scitov- 
szky points out, result at length in an egalitarian 
ration like that proposed by Kalecki. However, the 
relative flexibility of the spendings tax is sacrificed. 


The Taxable Check Method 


A flexible expenditure ration would be relatively 
simple to set up for people who have bank accounts. 
All payments would be made by check which would 
be unspendable until deposited in the bank with which 
the individual is registered.*° The bank would allow 
its customer (let us say that he has a wife and one 
child) to draw out the amount of his exemption (say 
$50) each month without special charge. But with- 
drawals in excess of the $50 maximum could be made 
only at progressively increasing rates of “discount.” 
The discount charged would be the spendings tax 
and it would be transferred to the government. For 
example, if our man spends $75 on commodities com- 
ing under the general expenditure ration he might 
pay a tax of 10 per cent on the $25 excess over the 
untaxed $50. Further withdrawals in any month 
would be taxed at progressively higher rates. If he 
had no child the exemption might be lowered $10 per 
month; and if he were single with no dependents his 
exemption might be reduced to $20 per month. Simi- 
larly, of course, his exemption would be raised above 
$50 if he had a larger family. 

The “non-spendable” portion of the balance could 
be used, and checked on, to pay life insurance, buy 
war bonds, pay educational expenses, etc. Other pay- 
ments could be made either by withdrawals of cash, 
or by special “taxable” checks usable for cost-of-living 
purchases and taxable if their aggregate amount rose 
above the exemption level. 

Cash itself would have to be specially marked upon 
the initiation of the system in order to prevent hoard- 
ers of cash from enjoying an undeserved advantage. 
After initiation of the system, cash could be obtained 
only by withdrawing money from one’s special 
rationed account in the bank, and at the cost of pro- 
gressively heavier tax penalties as withdrawals ex- 
ceed the basic ration. 


It may be objected that everyone does not have a 
bank account and therefore the scheme would not 
work for millions of wage earners; and of course, it 
would be a hardship for eccentrics who keep their 
money by choice in strong boxes or in old mattresses. 
However, there is no necessity that the bank account 
must be subject to check as in the case of ordinary 
demand deposits. The account might be kept equally 
well in a postal savings bank, or in a trust or insur- 
ance company. Even trade unions might provide this 
kind of banking service for their members. Money 
spent on non-inflationary items could be made with 





16 Obviously we must be assured that the depositor has an account 
in only one bank. 
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unmarked cash or with any convenient kind of money 
drawn against the account, and presumably made out 
in the presence of the “banker” (as they now are, in 
the case of savings accounts). Eccentrics could hold 
their money indefinitely but if they wanted to eat 
they would have to bring some of their (unmarked) 
cash to the bank and exchange it for marked cash, 
thereby automatically opening an account; and of course 
any new income would initially be in the form of an 
uncashable check. 


It may be objected, too, that the burden placed on 
the banking system would be intolerable. It must be 
remembered, however, that an adequate general ex- 
penditure ration through this method of collecting the 
spendings tax will make point rationing unnecessary, 
as the pressure of money demand falls off. The banks’ 
share of the burden will not, therefore, be a net addi- 
tion to their load since their activities as ration bankers 
for grocerymen and others will slack off and ultimately 
disappear. A moderate charge for the service would 
be part of the cost of collection of the tax, and might 
prove a godsend to banks who have done little but 
count the myriads of coupons in their role of ration 
bankers and complain, with some justice, of the need 
for an alternative source of income besides low interest 
government bonds. It might eliminate the excuse 
currently offered by banks in non-par areas for levying 
an arbitrary toll on the monetary system by placing 
imposts on “outside checks.” 

One problem common to all rationing schemes is 
to insure that all purchases are made according to 
the rules. Thus, for commodity rationing schemes, 
from specific rationing to Kalecki’s general ration, it 
is an administrative problem of great importance to 
prohibit sales unless the purchaser gives up coupons. 
The spendings tax, as here proposed, would have to 
prevent sales of commodities under the genera! ration 
for anything other than marked cash or checks on 
taxable accounts. This means that retailers would 
have to deposit their cash and taxable checks from 
consumers in a special account in the bank to be 
checked on later for replenishing their stocks.17 These 
checks payable to wholesalers would not be spendable 
in ordinary retail trade. The problem of disinvest- 
ment appears once more in that retailers might be 
willing to deplete their inventories by selling without 
getting cash or its equivalent in taxable checks. This 
would require some investigation of reports of in- 
ventory submitted by retailers in order to prevent a 
general running down of stocks. 

Finally, consumers could not be prevented from 
transferring cash to one another, although they might 
be prevented from transferring part of their expendi- 
ture ration to others by means of a taxable check. It 
might be possible, therefore, for the rich to evade the 
spendings tax to some extent by offering to “buy” 
cash from the poor at attractive rates. The seller 
could then deposit the check in his non-spendable 
account and use it to pay for services, etc., or he might 
use part of it to pay the spendings tax on the rest and 
increase his consumption of rationed goods. 

Although it would be difficult to eliminate this kind 
of transfer, the rates on spending can be raised if 
total expenditure tends to run ahead of the value of 
consumer goods at current prices. There is little 


[Continued on page 133] 





17 The excess of cash taken in over that necessary to replenish 
stocks would be the retailers’ gross profit. Of this the usual 
amount would be spendable except that some allowance would have 
to be made in the case of the small retailer for the goods he takes 
from stock for his own use. 
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Act of 1943, on February 22, 1944. It is believed 

to be the first time a revenue measure has ever been 
vetoed by a President. In his message he discussed 
several provisions of the revenue bill and expressed 
strong objection to the shortcomings of the bill as 
a whole. 


On February 24, the House overrode the veto and 
on February 25, the Senate followed suit. The fol- 
lowing provisions of the Revenue Act of 1943, appli- 
cable to the excess profits tax have become law by 
reason of such action. 

The President in his veto message stated “I return 
herewith, without approval, H. R. 3687, entitled ‘An Act 
To Provide Revenue, and for Other Purposes’. 

“IT regret that I find it necessary in the midst of this 
great war to be compelled to do this in what I regard as 
the public interest. Many months ago, after careful 
examination of the finances of the nation, I asked the 
Congress for legislation to raise $10,500,000,000 over 
and above the existing revenue system. Since then per- 
sons prominent in our national life have stated in no 
uncertain terms that my figure was too low. 

“The measure before me purports to increase the 
national revenue by a little over $2,000,000,000. Actually, 
however, the bill in its net result will enrich the Treasury 
by less than $1,000,000,000. 

“As a tax bill, therefore, I am compelled to decide 
that it is wholly ineffective toward that end.” 

The excess profits tax rate was increased to 95 
per cent for taxable years beginning after December 
31, 1943. Previously, it was 90 per cent. In line with 
this change, Code Sec. 26 (e) (relating to the credit for 
income tax for income subject to excess profits tax) 
was amended to provide that in case of any corporation 
which computes its excess profits tax under Code 
Sec. 721 (relating to abnormalities in income of the 
taxable year) or which comes under Code Sec. 726 
(corporations completing contracts under the Mer- 
chant Marine Act) or under Code Sec. 736 (b) (income 
from long-term contracts), the credit would be an 
amount of which the excess profits tax is 95 per cent, 
instead of 90 per cent, for taxable years beginning after 
December 31, 1943. 


The general specific exemption and the amount of 
excess profits net income (computed under the in- 
vested capital method) which for corporations in gen- 
eral calls for the filing of a return were increased from 
$5,000 to $10,000, and a corresponding change is made 
in the specific exemption which relates to consolidated 
returns. 


Prreror 1943, ROOSEVELT vetoed the Revenue 


Examples: A corporation’s excess profits net income was 
$100,000 and its excess profits credit, $50,000. Its excess profits 
taxes on the basis of these figures are computed as follows for 
1943 and 1944: 


1943 1944 
Excess profits net income...... $100,000 $100,000 
Excess profits credit........... 50,000 50,000 
Specific exemption ......... .. 5,000 10,000 
Adjusted excess profits net income 45,000 40,000 
Excess prohts fax................. 40,500 38,000 


The President's veto message continued: 
g 


“More specifically, the bill purports to provide 
$2,100,000,000 in new revenue. At the same time tt can- 
cels out automatic increases in the Social Security tax 


New Provisions of the Revenue Act 


The New Provisions of the 1943 Revenue Act 
Applicable to the Excess Profits Tax 


which would yield $1,100,000,000. In addition, it grants 
relief from existing taxes which would cost the Treasury 
at least $150,000,000 and possibly much more. 

In this respect it is not a tax bill but a tax relief bill 
providing relief not for the needy but for the greedy.” 

Over-All Limitation of 80 Per Cent as Applied to 
Public Utilities——The surtax net income, as a basis 
for the 80 per cent limitation of aggregate normal tax, 
Sec. 15 surtax and excess profits tax, is to be computed 
without regard to the credit for income subject to 
excess profits tax (as heretofore) and also without re- 
gard to 80 per cent of the credit in Sec. 26 (h) (credit 
for dividends paid on preferred stock of public utili- 
ties). The latter exception was new. 

Excess Profits Credit Based on Invested Capital.— 
The rates of excess profits credit in two brackets of 
invested capital (between $5,000,000 and $200,000,000) 
were reduced. Following is a comparative table of 
rates of credit (on each of the four brackets which 
were in the prior law) under prior law and the vetoed 
bill: 

Prior law Vetoed bill 


Invested capital brackets —Per Cent— 
EN 8 8 
$5,000,000 to $10,000,000. ..... ..... 7 6 
$10,000,000 to $200,000,000........... 6 5 
CPver BRU OGD onc cece c teense 5 5 


Money or Property Transferred In Receivership and 
Bankruptcy Proceedings.—Money or property trans- 
ferred in receivership and bankruptcy proceedings may 
not be included in “new capital” for the purpose of 
the additional 25 per cent invested capital allowance. 

Regarding this, the President statea: (“among these 
special privileges are) 

““* * * bermission for corporations reorganized under 
bankruptcy to retain the high excess profits credit and 
depreciation basis attributable to the contribution of 
stockholders who are usually eliminated in the reorgani- 
zation. This privilege inures to the benefit of bondholders 
who, in many cases, have purchased their bonds in the 
Speculative market for far less than their face value. It 
may open the door to further windfall profits in this 
market because of the undeserved benefit received by 
reorganized corporations.” 


Corporations Engaged in Mining of Strategic Min- 


_ erals: Exemption from Tax.—Fluorspar, flake graph- 


ite, and vermiculite are added to the list of strategic 
minerals, income from the mining of which is exempt 
from the excess profits tax. The flake graphite amend- 
ment is applicable to taxable years beginning after 
December 31, 1942. The amendment as to fluorspar 
and vermiculite is effective for taxable years beginning 
after December 31, 1943. 


The veto message said: (among these special privi- 
leges are) 

“* * * percentage depletion allowances, question- 
able in any case, are now extended to such minerals as 
vermiculite, potash, feldspar, mica, talc, lepidolite, barite 
and spodumene. In the case of some of these minerals 
the War Production Board refuses to certify that current 
output was inadequate for war needs.” 

Nontaxable Income from Certain Mining and 
Timber Operations and from Natural Gas Companies. 
—The excess profits tax treatment under prior law 
which was given certain excess output for mineral 


109 







































































































































































































































































































































































































































































































































































































































































and timber property was extended to lessors of 
mineral property or a timber block, to new coal 
and iron mines and timber blocks not in operation 
during the base period, and natural gas companies 
engaged in the withdrawal or transportation by pipe 
line, of natural gas. 

If a property was in operation for less than six 
months during the base period it shall be deemed not 
to have been in operation during the base period. 

The term “lessor” means a corporation which owned 
an economic interest in a mineral property or a timber 
block, and was paid in accordance with the number of 
mineral units or timber units recovered therefrom by 
the person to which such property or block is leased. 

The term “natural gas property” is defined to mean 
the property of a natural gas company used for the 
withdrawal, storage, and transportation by pipe line, 
of natural gas, excluding any part of such property 
which is an emergency facility under Code section 124. 

The term “timber block” was redefined as an oper- 
ation unit which included all the taxpayer’s timber 
which would logically go to a single given point of 
manufacture. 

Coal mining or iron-mining property or a timber 
block not operating during the base period was 
allowed nontaxable income from exempt excess output 
in an amount equal to one-sixth of the net income for 
a taxable year (computed with the allowance for 
depletion) from the coal mining or iron mining prop- 
erty or from the timber block, as the case may be. 


In the case of a natural gas company any of the 
natural gas property of which was in operation during 
the base period, the nontaxable income from exempt 
excess output shall be an amount equal to the excess 
output for the year multiplied by one-half of the unit 
net income of the year. The unit net income is the 
net income from the property for the year divided by 
the number of natural gas units sold in the year. 

The excess output is the excess of natural gas units 
for the taxable year over the normal output. The 
normal output is the average annual natural gas units 
sold in the base period (1936-1939) of the person own- 
ing the natural gas property (whether or not the 
taxpayer). 

A natural gas unit is a unit of natural gas sold by 
a natural gas company. The average annual natural 
gas units are computed by dividing the aggregate-of such 
units for the base period by the number of months 
during which the property was in operation during 
the base period and multiplying this amount by 12 
(or by the number of months in the year the property 
was regularly in operation if year-round operation is 
normally prevented by physical events beyond the 
control of the taxpayer). 


Regarding this, the President said: 


“* * * natural gas pipe lines are exempted from the 
excess profits tax without justification and in a manner 
which might well lead oil companies to request similar 
treatment for the pipe lines.” 


Airmail Carriers’ Excess Profits Credit Carry-Over 
or Carry-Back.—Prior law exempted from the excess 
profits tax any corporation subject to the provisions 
of Title IV of the Civil Aeronautics Act of 1938, if 
after excluding from gross income compensation re- 
ceived from the United States for the transportation 
of mail by aircraft, its adjusted excess profits net 
income for such year is zero or less. For years for 
which it might not otherwise be exempt under this 
provision, the new law allowed a carry-over or carry- 
back of the unused excess profits credit from the ex- 
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empt years by excluding from the gross income of 
the exempt years the compensation for air-mail trans- 
portation received from the United States, in deter- 
mining the unused excess profits credit for the exempt 
years, but this allowance was only for the purpose of 
determining whether the corporation is exempt from 
excess profits tax. If it is not exempt after applica- 
tion of the carry-over or carry-back, the carry-over or 
carry-back could not be used to reduce the amount of 
income subject to excess profits tax. 

Example: An airplane company which carries passengers 


and airmail has the following income and credits for 1941, 1942, 
and 1943: 


1941 1942 1943 


ee $40,000 $55,000 $100,000 
Compensation for carrying 
SN Pi hla ates ee anit nt aed 50,000 60,000 70,000 


Net income (or loss) after 

excluding compensation for 

Carrying mail ........... (10,000) (5,000) 30,000 
Excess profits credit ....... 30,000 30,000 30,000 
Unused excess profits credit 30,000 30,000 


For 1943, the corporation was not exempt from excess profits 
tax, unless this new retroactive provision would make it so. To 
determine whether it is exempt under this new provision, from 
the net income of $100,000 there is deducted, not only the 
$70,000 compensation for carrying mail in 1943 but also the 
$60,000 aggregate of the unused excess profits credits from 
1941 and 1942. When this is done, it is found that the corpo- 
ration is entirely exempt from excess profits tax in 1943, and, 
furthermore, that the 1942 unused credit of $30,000, not needed 
as a carry-over for 1943, may be carried over into 1944 for 
the sole purpose of determining whether the corporation is 
exempt for 1944. 

Suppose, however, that all the above figures were applicable, 
except that the net income for 1943 was $150,000. In such 
case, the corporation would be taxable for 1943, as follows: 


(Excess profits) net income................ $150,000 


Less—Excess profits credit........ $30,000 

Specific exemption .......... 5,000 35,000 
Adjusted excess profits net income .. $115,000 
Excess profits tax at 90%....... 103,500 


The President expressed his dislike of this section: 


“* * * commercial airlines are granted an unjustifiable 
extension of the tax subsidy under air mail contract.” 


Post-War Refund of Excess Profits Tax.—The new 
law incorporates retroactive amendments of Code 
Secs. 780 and 781, added to the Code by the 1942 Act, 
relating to the post-war refund of excess profits tax. 
Although the bonds to be issued to cover the post-war 
credit are not transferable before the end of the war, 
an exception is made in the case of transfer to a “suc- 
cessor,” the quoted word being defined, generally, as 
one who succeeds to the ownership of property of the 
taxpayer. Regulations must furnish a more specific 
definition and the extent to which the successor shall 
succeed to the rights and liabilities of the taxpayer. 
However, only the taxpayer can receive the proceeds 
of the bonds tax-free. 

The amendment changes in some respects the pro- 
cedure where an overpayment of the excess profits tax 
is discovered after the issuance of bonds under Code 
Sec. 780 (b) and the bonds are not made available for 
the purpose of reduction. In such case, the amount 
which can not be charged against the bonds is to be 
applied in reduction of the credit or refund of the tax. 

In his veto message the President said; “* * * the 
Bill is replete with provisions which not only afford 
indefensible special privileges to favored groups but set 
dangerous precedents for the future. This tendency 
toward the embodiment of special privileges in our legis- 
lation is in itself sufficiently dangerous to counterbal- 
ance the loss of a very inadequate sum of additional 


revere. [Continued on page 132] 
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By JAMES W. MARTIN 


FORMS, INSTRUCTIONS AND REPORTS IN 
TAX ADMINISTRATION EFFICIENCY 


A MONG the policies of the Bureau of Internal Rev- 
A enue most frequently commended by taxpayer 
counsel .is that of carefully preparing report 
forms and instructions for the use of taxpayers. Almost 
invariably, accountants and lawyers who handle tax 
work compliment the Treasury on this score and com- 
ment on the continuous improvements effected. Probably 
Treasury effort to adapt report forms to business needs 
and to improve the text of instructions for the con- 
venience of taxpayers has resulted in more taxpayer 
goodwill than any other practice the Bureau could 
have adopted at comparable expense. 

In view of the existing situation in this respect and 
of the fact that further possibilities of improvement 
exist, it may be important to enumerate specific ele- 
ments in the current situation regarding which taxpay- 
ers offer constructive criticisms. 

(1) Although there has been general satisfaction 
with the more convenient sizes of return forms, some 
taxpayers comment that a great deal remains to be 
done on this score. Others suggest similarly that cor- 
poration forms do not fit standard files, are not spaced 
for typewriting, and are cumbersome to handle. Stand- 
ardization is one important aid to taxpayer coopera- 
tion.? 

(2) Some taxpayers suggest that certain instruc- 
tions are susceptible of two or more interpretations as 
the result of Treasury effort to condense. However, 
doubt is expressed as to whether the Treasury can 
effect much improvement without becoming unduly 
voluminous. 

(3) Belief prevails in certain quarters that some 
taxpayer report forms and instructions are so prepared 
that the reporting individual finds a tax equal to more 
than his legal liability rather than ascertaining exactly 
what his obligation is. The most frequently cited 
example is the farm schedule. 

(4) The corporation income tax return form is 
criticized in a number of minor respects: (a) it pro- 
vides on the balance sheet space inadequate for making 
adjustments; (b) the schedules are too rigid; this 
difficulty might be cured and in fact is actually cured 
in practice by inserting different kinds of schedules 
for different kinds of businesses; (c) the relative sizes 
of printed schedules are not appropriate to the differ- 


1Cf. Mayne S. Howard, Principles of Public Finance, Commerce 
Clearing House, Inc., Chicago, 1940, p. 374. The text refers to 
returns under conditions prevailing in early 1942. 


This is the second of Mr. Martin’s series on tax administration. 
adapted from a report the author submitted September 1, 1942, to the Committee on 
Intergovernmental Fiscal Relations, appointed by the Secretary of the Treasury 
(Federal, State, and Local Government Fiscal Relations, Senate Doc. No. 69, 
The author is grateful to the Committee and the Treasury 
for making this study possible and for permission (without prejudice respecting the 
Treasury’s right to make any use of the original report) to publish it in the present 
form. Neither the Committee nor the Treasury is in any way responsible for the 


78th Cong., 1st Sess.). 


contents of this article. 


Mr. Martin, who is Director of the Bureau of Business Research, University of 
Kentucky, was assisted at certain points in the preparation of this series by Harry 
Davis, now Executive Assistant to Kentucky Commissioner of Revenue; H. Clyde 
Reeves, now an officer in the United States Navy; Orba F. Traylor, now an officer in 
the United States Army; and Glenn D. Morrow, Research Assistant, University of 


Kentucky Bureau of Business Research. 
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ent needs; (d) returns should not require a notary’s 
acknowledgment. This last problem, though essen- 
tially one for the Treasury, also involves legislation. 
The cost of verification in terms of trouble and money 
is in the aggregate considerable.? Incidentally, this 
criticism is by far the most usual.’ 


(5) Several accountants express doubt as to whether 
certain income and excess profits tax forms provide 
for showing as much information as the Treasury 
really needs for a thorough office audit. It is of par- 
ticular interest that no taxpayer and no taxpayer coun- 
sel interviewed offered any suggestion that reporting 
requirements are excessive.* 


(6) The alternate taxpayer return (1040-A) for 
gross incomes under $3,000 is an instance of proper 
simplification.> However, if the allowable deductions 
are slightly over or under the amount allowed in the 
form, double computations may cause some confusion 
in order to determine the minimum tax.® The costs to 
the Treasury were increased, due in part to demands 
of taxpayers that the deputy collectors compute their 
tax using both forms. The saving in checking and 
auditing may be of minor importance.’ 


(7) The Social Security Board reports on certain 
individuals for unemployment compensation insurance 
show total salary for the year. If the Treasury could 
and would use these records, a large number of the 
form 1099 reports, which duplicate wage records, could 
be eliminated.® 


2 Probably the direct, out-of-pocket cost of verifying all corporate 
and individual income tax returns, for illustration, would approxi- 
mate for notaries’ fees alone $13,000,000. The bulk of this expense 
has been eliminated by the amendment as to individual returns. 

3 And it is definitely more vigorous in respect of certain excises 
than in respect of income tax returns. Distillers’ reports afford an 
example in the case of which the principle of self-assessment has 
been abandoned to a considerable degree. The Attorney General's 
Committee on Administrative Procedure, Administration of Internal 
Revenue Laws, Monograph 22, Vol, II, 1940, p. 99. Roswell Magill, 
“Administrative and Court Procedure in Federal Tax Cases,’’ Pro- 
ceedings of the Fiftieth Annual Meeting of the Virginia State Bar 
Association, 1939, p. 432. 

4 This does not lessen the need for simplification. ‘‘Statement of 
John W. Hooper’’, Revenue Act of 1941, Hearings before the Com- 
mittee on Finance—United States Senate, 77th Cong., Ist sess. on 
H. R. 5417, U. S. Government Printing Office, 1941, p, 697. 

5.C0f. Roy G. Blakey and Gladys C. Blakey, ‘‘The Revenue Act of 
1941,’’ American Economic Review, December, 1941, pp. 814-815. 

6H, N. Andrews, ‘‘Revenue Act of 1941; Highlight of New Pro- 
visions and Rejected Proposals,’’ Trusts and Estates, September, 
1941, pp. 261-263. This is by no means the only reason for double 
computation. 

7 Cf. R. B. Eichholz, ‘‘Should the Federal Income Tax Be Simpli- 
fied?’’ Yale Law Journal, May, 1939, p, 1200. 

8 (See page 112.) 
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(8) The excess profits tax return form should be 
simplified.® 

(9) Refusal to permit consolidated income tax 
returns, while they were allowed for excess profits tax 
purposes, formerly introduced taxpayer objections on 
the ground that the policy was contrary to ordinary 
business practice. Accountants believed permitting 
consolidation to be proper, especially as corporations 
prepare consolidated financial statements for several 
other purposes.’® Separate reports may render ineffec- 
tual the Commissioner’s power to re-allocate income 
which has been transferred to a losing subsidiary.”* 


State Tax Report Forms 


State tax report forms differ greatly from state to 
state. Taxpayer counsel express the opinion that many 
state forms are not revised as frequently as they should 
be. In well over half the states in which taxpayers in 
considerable number were interviewed, testimony was 
substantially unanimous that state forms were designed 
with the same care as were the federal. Indeed, in a 
number of cases taxpayers were complimentary of 
states which require significant information for income 
tax administration additional to that sought on the 
federal form. The same observation applies to some 
extent to other state tax reporting requirements. 

On the other hand, a minority of the states visited 
employ return and other forms incident to income, 
gasoline, and even inheritance tax administration which 
taxpayers regard as substantially impossible. As evi- 
dence of the inferior character of the forms employed, 
a number of accountants produced samples, and in 
every case the samples seemed adequate to sustain the 
contention. Especially in states that tolerate shabby 
forms, accountants and attorneys definitely recognize 
and stress the administrative significance of care in 
prescribing taxpayer return forms. 


Instructions 


If reporting forms are carefully designed, the need 
for adequate instructions to taxpayers is reduced. 
Nevertheless, any reasonably comprehensive survey 
of tax practice will demonstrate that those adminis- 
trations which use care in report-form design also 
exercise similar care in preparing and articulating 
instructions with reporting specifications. 


Federal Instructions to Taxpayers 


In general, the instructions which accompany fed- 
eral tax return forms are regarded by taxpayers inter- 
viewed as dovetailing neatly with the report form 
itself. The only exception of any moment is that in 
certain instances the individual form designer or in- 
struction writer or both persons have planned the 
report and drafted the instructions so that taxpayers 
will show the maximum liability. This practice rep- 
resents in the minds of most taxpayers a maldistribu- 
tion of emphasis. They believe rather that, as in the 
case of ordinary individual income tax returns and 
most others prescribed by the Bureau, the objective 


8’ The report form referred to, 1099, is that on which payments to 
employees are reported by employers. Certain other payments are 
also thus reported, The suggested possibility is being studied by 


the Treasury. It may prove difficult because of existing filing 
arrangements. 


® Revenue Act of 1941, loc. cit. 

10 *‘Recommendations for Revision of the Internal Revenue Code,”’ 
Journal of Accountancy, February, 1941, p. 136. This was provided 
in the 1942 tax bill. 

11 Committee on Federal Taxation of the American Institute of 
Accountants, ‘‘Recommendations for Amendment of Federal Reve- 
nue Act,’ Journal of Accountancy, May, 1938, pp. 386-387; and 


R. E. Paul, ‘‘Redesigning Federal Taxation."’ Harvard Business 
Review, Winter, 1941, p. 146. 
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ought to be in aiding the taxpayer to as accurate a deter- 
mination of his liability as is possible without his being 
required to refer to the statute and regulations. 


State Instructions to Taxpayers 


With respect to state practices the situation regard- 
ing instructions is approximately analogous to that 
respecting the preparation of report forms themselves. 
Most states prescribe reasonably careful instructions 
which tie in well with the forms and by so doing mate- 
rially aid the taxpayer in complying with the law. For 
the most part, those states which are careless in the 
prescription of forms are equally careless in the com- 
position and dovetailing of instructions. Indeed, in 
some cases such state administrations simply lift the 
text of a statute and incorporate it by way of inform- 
ing the taxpayer, irrespective of whether the statute 
itself is reasonably clear to a person not technically 
trained. 


Reporting Requirements 


In addition to prescribing report forms and prepar- 
ing instructions respecting the completion of such 
reports, good administration is fundamentally con- 
cerned with so timing reports and so handling the 
reporting requirements that neither the taxpayer nor 
the administrative office is the victim of congestion or 
of other unnecessary difficulty. One of the effects of 
this factor in taxation practice is found in the effort by 
tax administrators to stagger peak loads. Another 
phase involves so arranging reports that taxpayers 
will not be embarrassed or caused unnecessary incon- 
venience in complying with legal requirements. 


Timing Federal Income Tax Reports 


In the case of the United States government a num- 
ber of specific administrative problems of this sort are 
found. Perhaps the one which causes the most diffi- 
culty and should therefore be especially considered is 
that respecting income and excess profits taxes, returns 
of which are due on or before March 15 in respect of 
calendar-year returns and at the expiration of a similar 
period following the year-end in the case of fiscal-year 
returns. In the past, collectors of internal revenue 
have been authorized, as agents of the Commissioner, 
to extend the time of making reports when taxpayers 
show reasonable cause for such extension. Currently 
the necessity for extensions is enhanced by the greater 
coverage of the income tax legislation as well as by 
additional complications in both income and excess 
profits statutes and regulations. In some cases it is a 
physical impossibility for large taxpayers to make 
accurate returns within two and a half months from 
the close of the income year.’? The difficulty is said 
to be particularly serious in the case of certain geo- 
graphically scattered businesses. 

A second phase of the same problem is that the 
Treasury has an interest in well prepared returns. 
The feasibility of administering technical tax measures 
is greatly increased by having reports formulated by 
adequately trained accountants or other tax specialists. 
Particularly in the case of income and excess profits 
taxes, the attainment of this purpose of efficient com- 
pliance depends on availability of trained workers to 
prepare returns. The number of persons profession- 
ally skilled in such tax work is absolutely limited.” 


12 Four and one-half months has been estimated to be necessary. 
Committee on Federal Taxation of the American Institute of 
Accountants, ‘‘Recommendations for Amendment of Federal Reve- 
nue Act,”’ op. cit., p. 394; and ‘‘Recommendations for Revision of 
the Internal Revenue Code,”’ op. cit., p. 146. 


13 This limitation is especially serious in wartime. 
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In consequence, insisting on invariable compliance 
with reporting requirements within a period of less 
than 75 days from the end of the tax year means that 
less than satisfactory returns will inevitably be filed 
in some cases. 

In the third place, the government must take account 
of taxpayer convenience in looking toward compli- 
ance with reporting requirements if the plan is to be 
economical. The cost of expert aid such as large tax- 
payers need is increased by reason of a requirement 
that an overwhelming proportion of all tax returns 
demanding the service of public accountants and all 
the audit work prerequisite to preparing them must 
be done within a short period of time. Thus, for in- 
stance, many concerns must pay more for auditing 
service in view of the March 15 deadline than the same 
or even superior service would cost if reports could be 
filed subsequently. 

In addition to these considerations, there is from 
the accountant’s viewpoint an extraordinary nervous 
strain which has been known in many instances to 
result fatally to personnel. Insistence on a rigid re- 
quirement that taxpayer returns be filed within 75 
days after the close of the calendar year, therefore, 
makes the government a party to disastrous conse- 
quences to which no democratic state should even 
indirectly contribute. - 

Taxpayers have suggested a number of means of 
eliding the difficulties. In view of the current con- 
gestion, consideration of these proposals seems desirable. 
The most important thoughts are enumerated without 
any particular effort to offer them in the order of 
desirability. 

(1) As a minimum, the Treasury could adopt a 
liberal policy in granting extensions of time for filing 
returns, particularly during the wartime emergency 
when manpower is especially scarce. The Commis- 
sioner has for the current year conferred on the collec- 
tors of internal revenue the power to grant etxensions. 
Tax counsel believe a very generous policy should be 
followed. This plan, although it would occasion some 
inconvenience for taxpayers and for the Treasury, 
would undoubtedly be one of the most feasible pos- 
sibilities readily open to the Treasury, because it 
would require no new legislation and demand no new 
administrative machinery. However, probably it is 
not the best solution, even though it may be the only 
immediate one. 

(2) Definite encouragement could be given to chang- 
ing from a calendar to a fiscal year basis of reporting, 
particularly in the case of those businesses which have 
some technical reason for regarding another year as a 
“natural” one. It will be noted, however, that, although 
this solution might meet the problem of scarcity of effi- 
cient personnel for preparation of returns, it would not 
touch the question of the inadequacy of two and a half 
months for the preparation of certain returns. Thus, 
this plan is not a complete solution except perhaps in 
conjunction with some other maneuver. 

(3) Provision might be made, at the option of the 
corporate taxpayer, that income and excess profits tax 
returns could be filed at the time of the first or the 
second tax installment. Thus, any taxpayer who pre- 
fers to do so might pay his tax on or before March 15 
with a completed return as at present or alternatively 
he could pay an estimated one-fourth of the tax ** and 
defer filing any return beyond a skeleton until July 





144In practice it appears that most corporate taxpayers who are 
granted extensions even now pay approximately one-third of the 
total tax by March 15 in order to avoid possible interest charges. 
Nothing in the suggested revision would alter this situation. 
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15 (in the case of a calendar-year taxpayer) when the 
second installment of his tax would fall due. This 
plan is frequently suggested by taxpayers and seem- 
ingly would actually assist rather than hinder the 
Bureau in processing returns, as it would slightly 
relieve the peak load about March 15 without causing 
any material delay or inconvenience in the actual 
handling and recording of tax remittances or returns."® 
As this possible adjustment would require no new 
administrative machinery, perhaps it is especially 
worthy of consideration. 


(4) Information returns could easily be deferred 
until some date following March 15. The processing 
of information returns can not in any event occur— 
although it can be promptly begun—until the bulk of 
tax returns have been received and recorded. As the 
latter task is prerequisite to the handling of informa- 
tion returns, it would be a substantial simplification 
in Treasury circles and a tremendous advantage to 
taxpayers if the 1099’s were generally deferred until, 
say, the middle of April. Incidentally, this policy 
could be adopted as a supplement to one or more other 
proposals for relieving the congested conditions which 
prevail in taxpayers’ offices prior to March 15. As has 
been suggested, a large number of the 1099’s would be 
eliminated if social security records were utilized in 
respect of “covered” employees. 


Obviously there are other solutions; and from the 
Treasury viewpoint, but for established traditions, 
some of them might be preferable. The proposals al- 
ready suggested are those approved by taxpayers 
more or less generally and at the same time not incon- 
sistent with the fundamental traditions of Treasury 
policy.’ 


Timing Other Federal Tax Reports 


In the case of nearly all other classes of federal tax 
returns, taxpayers interviewed, without substantial 
exception, expressed satisfaction. Tax attorneys, trust 
officials, and accountants are emphatic in saying, for 
instance, that there is no difficulty on this score as to 
estate tax law compliance. The same is generally true 
regarding the excises. 


Timing State Tax Reports 


On the whole, state government requirements with 
respect to the time of filing income tax reports and 
other information are more considerate of taxpayer 
convenience than are those prescribed by the federal 
government. Indeed, in respect of income tax returns 
all of the states, except Massachusetts personal and 
Montana corporate taxes and those which require their 
filing at the same time as the federal, extend more 
generous treatment.’* Moreover, even in the case of 
states which seek returns within two and a half months 
from the tax year-end, the policies with respect to 
extensions of time are generous. In the main, study 
of the operations in sample states tends to show that 
the state governments profit from the leniency in 


[Continued on page 134] 





1% The extent of the relief undoubtedly would be minor, as only 
a small proportion of taxpayers would avail themselves of the option 
to defer filing. 

16 This assertion seems to be accurate in spite of Treasury pref- 
erence in the past for calendar-year returns, The situation is now 
materially changed; and this preference seems to have been rendered 
obsolete by new developments—even assuming, as many taxpayers 
are unable to do, that it was formerly justified. 

17 Division of Tax Research, U. S. Treasury Dept., ‘‘Corporation 
Taxes Based on Net Income as of January 1, 1942,’’ and Violet 
Johnson, ‘‘Status of Personal Net Income Tax Laws, State and 
Federal, as of January 1, 1942,’’ Tax Systems, 1942, Commerce 
Clearing House, Inc., pp. 128-139. 
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By LYLE OWEN 


This article points out certain limitations which follow 
the incorporation of tax provisions in a state’s constitution, 
and while the problems related here are Missouri’s, the 
same problems may be present in other states, especially so 
in regard to the decline of the general property tax. 


Mr. Owen is Assistant Professor of Economics, Carnegie 
Institute of Technology; and was Visiting Professor of 
Economics and Government, Southwest Missouri State 
Teachers College. 


T THE November election of 

1942 the voters of Missouri au- 

thorized the calling of a Con- 
vention to revise and amend the 
Constitution of that state. This Con- 
vention assembled on September 21, 
1943, and is now in session. There 
is general agreement among informed 
Missourians as to the need for revi- 
sion. The Missouri Constitution of 
1875, the one now in effect, is gen- 
erally conceded to contain some obsolete and much 
legislative matter. Moreover, it has been amended 
rather frequently by the initiative method, so that 
today the original document has numerous excrescences 
and lacks the neat integration which is desirable in 
the fundamental law of the land. In addition new 
problems, including financial ones, unknown to state 
government in 1875 now demand attention. 

The last Constitutional Convention in Missouri was 
held in 1922 and 1923. Not counting several recesses, 
it was actually in session 266 days. Its recommenda- 
tions were submitted to the voters at a special election 
in 1924, in the form of 21 proposed amendments. The 
people rejected all but six. 

There was much criticism of this Convention of 
1922-1923 on such grounds as that it was in session 
too long, that it was too expensive, and so on.? 

Partly because the 1922-1923 Convention was never 
viewed as a success, the one now sitting opened under 
some handicap of suspicion. In addition there was a 
belief on the part of many Missourians this time that 
a Constitutional Convention should not be held during 
the war. So far the business of the Convention has 
been that of receiving proposals for change and hold- 
ing committee hearings thereon. December 3, 1943 
was set as the deadline for introduction of proposals. 
The response of the voters to the Convention’s work 
may depend largely not only upon the nature of the 
final recommendations made by that body, but also 
upon popular impressions as to the level of debate, as 
well as to the length and cost of the session. It is not 
anticipated that the Convention will be ready for final 
adjournment until late spring or early summer. Then, 
to become effective, its proposals, whether they be 
amendments or a whole new Constitution, must secure 
a majority vote at a special election to be held not 
less than 60 days nor more than six months after the 
adjournment of the Convention.’ 


Thus it will be some months before the Conven- 
tion’s final recommendations will be available, and 
even more before their fate will be known. The pur- 


1The cost of the 1922-1923 Constitutional Convention was about 
$800,000. See editorial, ‘‘Job Before the Convention,’’ St. Louis 
Post-Dispatch, Sept. 21, 1943. 

2 Constitution of Missouri, Article XV, Sections 2, 3. 
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pose of the present paper is to assay some of the tax 
problems with which the Convention is by public 
demand being forced to grapple. 


One of the most insistent of these problems is whether 
the Constitution shall remain so worded that property 
taxation must take the form of the old-fashioned gen- 
eral property tax. At present that document appears 
to require that all forms of property, tangible or in- 
tangible, must be listed and taxed at the same rate, 
save for a few specific exemptions.® 


It is well known that the general property tax, which 
in its standard and once nearly universal form in the 
American states attempted to assess and tax all prop- 
erty at the same rate, has for some time been on the 
wane. A recent study by the Governmental Research 
Institute (of St. Louis) concludes that there remain 
“only seven states which can definitely be classified as 
general property tax states on the basis of actual 
practice.” * Missouri is one of them. 

There are various reasons for the decline of the gen- 
eral property tax. One important reason, and the one 
which is attracting great attention at Missouri’s Con- 
stitutional Convention, is the difficulty, or more accu- 
rately the impossibility, of getting a full listing of 
intangibles like money, bank deposits, accounts re- 
ceivable, mortgages, promissory notes, state and munici- 
pal bonds, and corporate stocks and bonds, when 
the Missouri Constitution requires that “All property 
subject to taxation shall be taxed in proportion to its 
value.” > Not only are such intangibles notoriously 
mobile and easily concealed, but with the present tax 
rates the motive for such concealment is perfect. In the 
writer’s home community in a rural part of Missouri the 
rate this year, for all purposes, is $2.45 per $100 of as- 
sessed valuation. In the last half-dozen years it has been 
as high as $3.10. On real estate such a rate proves not 


% Exemptions are the usual ones for lands belonging to the United 
States (by Constitution of Missouri, Art. XIV, Sec. 1); real and 
personal property of the state, counties, and municipalities (Const. 
of Mo., Art. X, Sec. 6); cemeteries (Ibid.); and the legislature may 
exempt limited amounts of real estate used exclusively for religious, 
educational, and charitable purposes, as well as real or personal 
property ‘‘used exclusively for agricultural or horticultural so- 
cieties.”’ (Ibid.). There is no homestead exemption, or any other 
exemption of either a minimum amount, or a class, of property. 
Art. X, Sec. 7, Const. of Mo., specifically states that ‘‘All laws 
exempting property from taxation, other than the property above 
enumerated, shall be void.’’ Hence Missouri remains one of the 
seven states attempting to retain the general property tax. 

* “Constitutional Provisions Relating to the Taxation of Intan- 
gibles Should Be Revised,’’ research report issued by the Govern- 
mental Research Institute (of St. Louis), Nov. 1, 1943; Dr. Charlton 
F. Chute, Director. The seven states are Arkansas, Maine, Missouri, 
New Jersey, New Mexico, Texas, Wyoming, Lists of which states 
fall in which class as to tax matters will be found to vary, in dif- 
ferent publications. In making its lists the Governmental Research 
Institute not only checked various published sources, but sought 
first-hand information through visits to about one-third of the states 
in the Union. In tax matters actual practice is sometimes more 
reliable than what the statutes say. 

5 Const. of Mo., Art. X, Sec. 4. There is of course no attempt made 
to tax bonds or other obligations of the United States Government, 
and by Missouri Supreme Court decisions it is held at present that 
corporate stock is not normally subject to taxation under the 
general property tax laws of Missouri as now written. For the 
decision stating the exemption of shares in a foreign corporation 
that owns no property in Missouri, the stock being held within 
Missouri by a resident of that state, see State ex rel. Koeln v. 
Lesser et al. (1911) 237 Mo. 310, 141 S. W. 888. State ex rel. Camp- 
bell and American Insurance Co, v. Brinkop and Koeln (1911) 238 
Mo. 298, 143 S. W. 444, states the similar exemption of stock in 
domestic corporations, where the property of such corporations has 
already been taxed. But bonds issued by both foreign and domestic 
corporations are taxable in Missouri, And so are state and mu- 
nicipal bonds. 
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too onerous where by custom, though not by law, 
assessment is at something like a half or a third of 
true value.® But in the case of intangibles like bank 
deposits, where the definite dollar size admits of only 
one true valuation, strict collection of such a rate would 
be considered by most taxpayers sufficient motive for 
withdrawal of deposits or other steps to avoid the tax. 


The Missouri state government still uses the gen- 
eral property tax for some state revenue, though only 
lightly (at the rate of 12 cents per $100 for taxes due in 
1942; 10 cents per $100 for 1943 taxes). Then all the 
other taxing jurisdictions from county on down levy 
heavier rates on the same base. While the problem 
of escape of intangibles is therefore a state-wide one, 
it is naturally greatest in urban areas, where most 
such property is concentrated. St. Louis, twice as 
large as any other city in Missouri, naturally gives the 
best examples. There the total tax rate is now $2.75 
per $100. When savings accounts in banks earn per- 
haps 1% and checking accounts nothing, depositors 
have an understandable reluctance to declare deposits 
at full value for taxation at 234%. June lst is the 
annual assessment date in Missouri; hence a cus- 
tomary method of avoidance is to withdraw deposits, 
at least demand deposits, for a few days until that 
date is past. Frequently the withdrawn money is for 
these few days put into U. S. Treasury certificates or 
bills, for these Federal instrumentalities are not sub- 
ject to the state or local property tax. Ina recent case, 
the Supreme Court of Missouri held that such a brief 
transfer of bank deposits to tax-exempt Federal se- 
curities is not an illegal evasion of taxation. The Court 
said this was a case of bona fide ownership of non- 
taxable property on June lst, and that “motives for 
such ownership are immaterial.” ? 


The Governmental Research Institute (of St. Louis) 
calculates that in the last seven years the withdrawals 
in St. Louis of demand deposits over the assessment 
date have ranged, in different years, from 18.9% to 
37.5% of all such deposits. At the maximum this 
amounted to a withdrawal of $174,000,000 in the few 
days around June 1, 1942. Obviously such deposit 
fluctuations cause much social waste through un- 
necessary bookkeeping and other trouble. In some 
cases banks have been forced to liquidate investments 
to meet the drain. And as the same authority points 
out, such heavy withdrawals might cause real trouble 
in a time of money stringency.® It would be hard on 
the stability of the community’s business if its banks 
had to call a good many loans to meet heavy deposit 
withdrawals. 


One wonders, too, what the amount of withdrawals 
might be if there were a really serious attempt to get 
all deposits on the tax lists. In most taxing jurisdic- 
tions in Missouri there has been little attempt at 
enforcement. Itis largely left to the taxpayer whether 
he chooses to declare intangibles. Since the total 





6 There is no intention here of glossing over the fact that in many 
cases real estate in Missouri also needs tax relief. The rates in some 
times and places have proved confiscatory, as is shown by the large 
amounts of land abandoned to the counties for tax sales—land on 
which it appears to be unprofitable to pay the taxes. There is a 
good deal of such land in the Ozark region of south Missouri. But 
the remedy for this situation cannot be found in greater taxation 
of the slippery intangibles. The need of Missouri real estate for 
tax relief would require extended discussion, and is outside the 
scope of this article. The writer feels that one form of relief will 
have to be greater reliance on the state income tax, with distribu- 
tion of part of the proceeds to needy districts to help support 
minimum levels of education, etc. 

7 State ex rel. St. Louis Union Trust Company et al. v. Hoehn 
et al. (1943) 173 S. W. (2nd) 393. 

8 Govermental Research Institute (of St. Louis), op. cit. 

® Ibid. 
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assessed valuation of intangible personal property (other 
than bank shares which are treated specially under 
Missouri tax law) reported for all Missouri in 1941 
amounted to only $77,576,995, and since a careful esti- 
mate is that there is a minimum of $2,250,000,000 of 
intangible personalty now subject to the general prop- 
erty tax in Missouri,’® this means that the percentage 
of escape is 96.6%! 


Note that this escape figure is for all intangible per- 
sonal property now legally taxable, not just for the 
bank deposits we were discussing. The problem is 
also acute for other intangibles aside from bank de- 
posits. The Governmental Research Institute (of St. 
Louis) raises the question as to what is to be done 
about City of St. Louis bonds of 1955, now selling to 
yield 1%. Since the annual property tax in St. Louis 
is $2.75 per $100, the tax rate is 234 times the net yield.” 
If the general property tax were truly enforced, no 
one in Missouri could afford to own these bonds. 


What is the solution? The Missouri Supreme Court 
has held '* that Art. X, Sec. 4 of the Missouri Constitu- 
tion forbids classification of various kinds of property to 
be taxed at varying rates. There appears to be a great 
deal of sentiment among the delegates at the Constitu- 
tional Convention to change that provision in such a way 
that the General Assembly (the Missouri legislature’s 
title) might clearly have the power to classify prop- 
erty for tax purposes. One of the 21 amendments to 
the Missouri Constitution offered by the Convention 
of 1922-1923 proposed to do this, in the words “ 
all kinds of property subject to taxation may be classi- 
fied by the General Assembly for the purpose of taxa- 
tion. Each class may be taxed on such basis of valuation 
or in such form as the General Assembly may provide. 
The rate of taxation on each class shall be uniform.” 
But Amendment 13, which was the one embodying the 
quoted proposal, was defeated by the voters of Mis- 
souri at the election of February 26, 1924. 


Quite likely the present Convention will adopt a 
similar proposal, and if the people ratify it the Con- 
stitution will be definitely improved in this respect. 
The writer would himself prefer to go a little further, 
and either (1) specifically empower the legislature to 
exempt (as well as to classify) intangibles, or (2) 
better still, merely extend to the legislature a simple, 
flexible grant of the taxing power without many details 
or without writing any specific tax into the Constitu- 
tion. Let us examine each alternative briefly. 

(1) There is much to be said for going further than 
just reducing the taxation of intangibles. Perhaps 
some or all of them ought to be exempted. Most forms 
of intangible personal property are representative of 
real wealth rather than themselves being wealth.”* 
This means that these intangibles are already taxed, in 
their more “solid” form, and under another name like 
“land”, “machinery”, etc. That is, they are usually 
already taxed either as real estate or as tangible per- 
sonal property. This is true of corporate stocks, for 





1 The estimate is that of the Governmental Research Institute 
(of St. Louis), op. cit. 

11 Tbid. 

2 State ex rel. Tompkins v. Shipman (1921) 290 Mo. 65, 234 
S. W. 60. 

13 That new wealth is not created merely by the signing of notes 
can be shown by the device of reductio ad absurdum. Suppose the 
national wealth to be $400,000,000,000. Everyone then signs a 
promissory note equal to his share of the national wealth, and gives 
this note to his neighbor. Those who believe that intangibles are 
wealth must now say that the national wealth has become 
$800,000,000,000, or doubled by mere strokes of the pen. There is 
no end to this sort of manufacture, If doubling can be accomplished 
so easily, so can quadrupling. And the government, by freely 
issuing its own promissory notes in the form of money (another 
kind of intangible ew. can make everyone rich beyond 
measure! 
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example. Assume two like enterprises, each with land, 
plant, equipment, and inventory worth $100,000, one 
being incorporated and the other not. Should the fact 
that in the case of the incorporated one the evidence of 
ownership is in the form of shares of stock with a face 
value of $100,000 subject it, directly and indirectly, to 
twice the taxation of the second firm, which is a sole 
proprietorship or partnership? That is, should the 
shareholders of the corporate one be taxed on their 
$100,000 of paper (or shares) in addition to the ad- 
mitted justice of both concerns paying equally on their 
equal physical assets? Would it not be as logical to 
say that the written partnership agreement is worth 
$100,000 and should be taxed on that basis? Why not 
tax the owner of a piece of real estate once on the land 
and again equally on the deed to the land, if some 
paper evidences of ownership are going to be taxed? 
It is true that in Missouri at present one important 
kind of intangible personalty, corporate stock, is not 
taxed; but this exemption is an exception, and is 
largely a matter of court decision.** Therefore one 
does not know how long it will stand.’® 

The logic is similar for mortgages, which are taxable 
in Missouri. Here are two farms, each worth $10,000 
and identical save that one is unencumbered and the 
other mortgaged for half its value. Is there a total of 
$15,000 wealth to contribute towards governmental 
revenue in the second case, $10,000 of farm and an 
additional $5,000 of paper? The only logic that would 
admit of taxing the $5,000 mortgage would be if the 
farmer were allowed to offset his debt against the 
gross value of the farm, so that the indebted farmer 
would be taxed only on his clear equity of $5,000. 
There would be a certain justice in this taxing of 
people only on their net wealth (thus allowing them 
to offset debts at assessment time), but considerations 
of administrative ease suggest that it would be much 
better to tax the farm on the usual $10,000 basis and 
exempt the mortgage. The farm is easy to find; the 
mortgage difficult. Moreover, there is reason to be- 
lieve that taxes on mortgages tend in the long run to 
be shifted to the borrower anyway, in the form of a 
higher interest rate than would otherwise obtain; 
hence this is one more argument for sticking to full- 
value real estate, or at least land, taxation and exempt- 
ing paper claims against such real property. 

There is of course a good deal more to be said on 
the issue of taxing intangibles, but the complexity of 
the matter precludes full consideration here. It is the 
writer’s opinion that the personal income tax, which 
the state of Missouri has had since 1917, is the best 
substitute for property taxes on intangibles. When 
the intangibles do not earn anything for the owner, like 
balances in checking accounts, it is doubtful that they 
should be taxed anyway. If they do earn something, 
like interest on mortgages or bonds, they will get 
caught in the most just and efficient way by the income 
tax, which has the merit of progressive rates and 
therefore greater consistency with ability to pay than 
any flat property tax can have. And then there is always 
the safeguard of the inheritance tax at death. It will 
continue to catch intangible as well as tangible property. 

There is also the important administrative argument 
that even if we do institute classification and the levy 
on listed intangibles is thereby lightened, it will still 





4 See footnote *, for the relevant Missouri Supreme Court de- 
cisions, 

If it be objected, in favor of additional taxes on corporate prop- 
erty, that corporations make more money than partnerships or 
single proprietorships of the same size, the answer is (1) that this 
has not been proved, and (2) even if true, the income tax is an 
adequate catch, or safeguard. 
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be very difficult to get anything like full listing of them. 
By their very nature, stocks, bonds, money, bank 
deposits, and the like are so mobile and so easily 
concealed that considerable reliance must always be 
placed on the taxpayer’s voluntary cooperation to get 
full listings at assessment time. And it is doubtful 
whether it is socially desirable to have laws which put 
honesty under such a strain. Such laws are likely to 
continue widely evaded, and to breed a contagious con- 
tempt for other laws. Legislators should not legislate 
until they have a pretty clear idea how their handi- 
work can be enforced. 

For the above and other reasons 12 of the states, 
including New York which has a vast quantity of 
intangible personal property, now exempt substan- 
tially all intangibles from property taxation.1® Missouri 
might do well to join them. If this solution be decided 
upon, the Constitution should not, of course, specifically 
exempt intangibles by name, but should instead em- 
power the legislature to exempt them if it sees fit. 


(2) It was suggested above that an even better 
policy for Missouri’s Constitution makers than liberal- 
izing the property tax section of that document would 
be to grant the General Assembly broad, flexible pow- 
ers of taxation, without writing any specific tax into 
the Constitution. This is the attitude taken by the Model 
State Constitution formulated by the National Munici- 
pal League, and this is the position generally favored 
by experts in finance.*? 


In a few dozen words the Model State Constitution 
makes the necessary grant to the legislature, and no 
specific tax or tax rate is written into the Constitution 
to harass future generations. The whole Model State 
Constitution contains about 12,500 words. Its material 
on taxation is encompassed in not more than 275 
words. In contrast, the Missouri Constitution has 
many detailed specifications about taxation, and takes 
about 4,230 words to. express them. This is not for 
the whole subject of public finance, including debt 
limits, fund custody, and so on. Inclusion of these 
subjects would run the figure way up; the 4,230 are 
only for taxation. The total wordage of the Missouri 
Constitution runs to almost 38,000. That is to say, it 
is about three times the length of the Model State 
Constitution, and its material on taxation is about 15 
times that on the same subject in the Model document. 


The Federal Constitution is a superior one in this 
respect. With all amendments it is only a bit more 
than 7,000 words in length, and its material on taxa- 
tion aggregates slightly less than 300 words. It seems 
to have weathered the tax storms of 155 years pretty 
well, in spite of—or probably because of—its brevity 
and simplicity. It sticks to fundamentals, and there- 
fore can be brief. The only change required by time 
was the addition of 30 words to make the 16th, or 
income tax, amendment.?® 





16 Governmental Research Institute (of St. Louis), op. cit. The 
states are Arizona, California, Delaware, Idaho, Minnesota, Missis- 
sippi, Nevada, New York, North Dakota, Utah, Washington, and 
Wisconsin. In addition, other states exempt certain kinds of intan- 
gibles; e.g., 9 states besides the 12 already mentioned exempt bank 
deposits. (Ibid.) 

17 The Model State Constitution has been quite influential in shap- 
ing thought on constitution making in America (including the 
thought of some of the leading delegates to the present Missouri 
Constitutional Convention). It has had a long growth; it was 
originally published in 1921 and is now in the 4th edition, revised 
1941. It represents the work of dozens of experts in the various 
relevant fields. For its brief references to taxation, state and local, 
and to the legislative powers behind taxation, see Model State Con- 
stitution, 4th ed., National Municipal League, 1941, Sections 111. 
300, 404, 700, 802, 804 (b). 

18 It is difficult to say what the exact length of a constitution is, 
and even more, how many words it has relevant to a given subject. 
One difficulty is that the amendments, numerous in the Missouri 
Constitution and 21 in number for the Federal one, add words to 
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The argument that a constitution should be brief, 
simple, and fundamental assumes that democracy can be 
made to work to the extent that the people will keep 
control over their government without detailed written 
restrictions on it. The argument assumes that public 
opinion, as shown at the polls and otherwise, can sub- 
stitute effectively for constitutional elaboration as a 
control. It is true that Missouri has not been alto- 
gether happy in its legislatures. But has Congress, 
on whom, in the absence of detailed constitutional 
restrictions, the controls have had to be mostly of the 
public opinion sort, done worse? Most Missourians 
would not say so. Written, rigid restrictions are a 
poor substitute for a vigilant, informed public opinion 
as a control over a legislature. 


Taxes and Tax Rates Detailed in Constitution 


Thus the detailed writing into the Missouri Con- 
stitution of specific taxes and tax rates appears of very 
doubtful propriety. This is true not only of property 
taxation, whether of tangibles or intangibles, but of 
other taxes and tax rates as well. For instance, Article 
X, Section 21 provides for an incorporation tax (to be 
levied only once) of $50 for the first $50,000 or less of 
capital stock, and a further sum of $5 for every $10,000 
of capital stock thereafter. Why couldn’t this sort of 
thing be left to the legislature? What if Alexander 
Hamilton had insisted on writing his first excise taxes 
into the Federal Constitution? That it is not neces- 
sary to have a tax written into the Constitution in 
order to have that tax is shown by the fact that some 
of Missouri’s important taxes, inaugurated after the 
present Constitution was adopted in 1875, are not 
mentioned in that document or its amendments to 
date. The income tax, the inheritance tax, and the 
retail sales tax are examples. 


Maximum Tax Rates Specified 


There are rather numerous specifications of maxi- 
mum tax rates in the Missouri Constitution. For instance, 
the maximum on property, for state revenue purposes, 
is specified in Article X, Section 8. When the 16th 
Amendment was added to the Federal Constitution in 
1913, would it have been a good thing to have written 
into it the rates of the subsequent 1913 Federal income 
tax act, or even to have attempted to freeze for all 
time what might then have been thought the proper 
maximum limits of income tax rates? That writing 
rates into the fundamental document is not necessary 
is shown by referring once more to the Missouri in- 
come and inheritance taxes. Their rates are not speci- 
fied in the Constitution, nor are maxima set out. Yet 
the existing rates are relatively reasonable. Public 


Footnote continued. 

the body of the document, but at the same time in effect subtract 
some from that body by cancellation. But it takes court decisions 
to determine just what in the body has been altered or eliminated 
by the amendments. So what has been done in making the estimates 
of the total length of the three constitutions referred to here is to 
take the total number of words in the body, as now printed by the 
authorities (the Secretary of State of Missouri in the case of the 
Missouri Constitution), and add the total words of the amendments 
as they now exist. This somewhat exaggerates the effective length 
of the Missouri and the Federal Constitutions, but seemed the only 
feasible way to count the words. In all three cases captions, article 
and section numbers, indexing, explanatory material, or annotations 
were excluded from the count. 

Some phrases in any constitution which do not themselves refer 
directly to taxation have a bearing on it. But in the estimates of 
words on taxation in each of the three constitutions, the writer in 
general included only those sections, or sentences in sections where 
subject matter is mixed, which directly refer to taxation. Some- 
times just a sentence or two out of a long section had to be in- 
cluded, on this basis of computation. But it is believed that both 
for totals and for words on taxation, the method used is reasonably 
consistent for the three constitutions here compared: the Federal 
one, the Missouri one, and the Model State Constitution. 
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opinion has been adequate to control the General 
Assembly as to these two taxes. 

Article X, Section 11 of the Missouri Constitution of 
1875 provided tax limits for local purposes. Such lim- 
its are still in that document, but have proved so 
inflexible that they are now widely disregarded, by a 
sort of tacit consent, since many of the taxpayers want 
the governmental services so badly that they. are will- 
ing to violate their own Constitution. To what strange 
ends do attempts to legislate for eternity come! The 
Governmental Research Institute (of St. Louis) in 
one of its research studies estimated that more than a 
third of the Missouri cities having population of over 
2,500 now employ a tax rate for city purposes in excess 
of that permitted by the Missouri Constitution.’® 

For example, Springfield, in the class of cities of 
30,000 population or more, where $1.00 on the $100 for 
city purposes is the constitutional limit, has a rate of 
$1.30, exclusive of an additional 30 cents which Spring- 
field constitutionally levies for debt service. Jefferson 
City falls in the class of cities of from 10,000 to 30,000 
population. This class is allowed a property tax rate of 
60 cents on the $100 for city purposes, but Jefferson City 
levies 70 cents, again exclusive of the debt service tax. 
And so it goes. The constitutional maximum allowed 
for city purposes scales down to 25 cents on the $100 
valuation for towns having 1,000 inhabitants, or less.”° 

The Missouri Constitution also sets maxima for 
property tax rates in the various types of school dis- 
tricts. The Missouri State Teachers’ Association has 
a Committee on Constitutional Revision. This Com- 
mittee, aware of the inadequate school revenue under 
existing maxima as well as of the widespread winking 
at such legal limits, was recently reported ready to 
recommend to the Constitutional Convention that the 
maxima stipulated in the Constitution be doubled.” 
But would not a better solution be the dropping of any 
such detailed limits, whether high or low, from the 
Constitution ? 


Constitutional Tax Limits Rigid 


That constitutional tax limits are likely to be too 
rigid was demonstrated once more at the Missouri 
election of November 3, 1942, when among other pro- 
posals on the ballot for Missourians’ contemplation 
was one the effect of which was to liberalize the allow- 
able maximum levy for school purposes in certain 
school districts of a single county, St. Louis,” 
and another the effect of which was to liberalize the 
levy limitation for county purposes in several Missouri 
counties of relatively small size.”* 

In both cases the voters understood and approved, but 
why should the voters of the whole state have had to 
study and vote on propositions of relatively local in- 
terest? Isn’t this what the people hire their legislature 
for? The cost of conducting the requisite state-wide 
educational campaign in these cases, as well as the 
cost to the state of advertising and ballot printing, is 
by no means small. Detailed tax limitations should be 


[Concluded on page 135] 


19 ‘‘The Constitution and City Tax Rates in Missouri,’’ research 
report issued by the Governmental Research Institute (of St. Louis), 
Sept. 28, 1943. Dr. Charlton F. Chute, Director. 

20 Const, of Missouri, Art. X, Sec. 11. P 

21See ‘‘Teachers Would Alter Constitution,’’ St. Louis Post- 
Dispatch, Nov. 5, 1943. 

22 St. Louis County is populous, but does not include St. Louis 
City. The constitutional amendment was necessary because at least 
one municipality in St. Louis County, University City, was in an 
educational crisis. It had been levying more than the constitutional 
maximum for school purposes until an adverse court decision caught 
up with it. The amendment added a new Section 27 to Article X 
of the Missouri Constitution. 

23 This is the new Sec. 11 of Art. X of the Missouri Constitution. 
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HE swelling volume of tax litigation is causing 

serious concern in judicial and administrative 

circles. For the year 1920, a leading tax service 
listed only 300 tax decisions. Today there are ap- 
proximately 25,000 court and Board decisions, hun- 
dreds of pages of regulations interpreting each 
Revenue Act, and over 6,000 Treasury rulings. In an 
address before the Federal Bar Association on Janu- 
ary 21, 1943, the Hon. Samuel O. Clark, Jr., Assistant 
Attorney General of the U. S., stated: 

‘“* * * approximately one out of every seven civil cases con- 
sidered by the Supreme Court presents a federal tax question. 
Approximately one out of every five civil cases argued and 
decided in the Circuit Courts of Appeal is a federal tax case 
handled by the Tax Division (of the Department of Justice). 
And some federal courts have a much larger concentration of 
these cases. For the fiscal year 1942, this litigation constituted 
39% of the total civil cases in the First Circuit, 35% in the 
Second Circuit, and no less than 47% in the Third Circuit. 
On the average, a total of approximately 6,000 cases is handled 
by our office each year. This very volume supports the wit- 
ticism of my associate, Thurman Arnold, who wrote that the 
motto of some taxpayers is, “Taxation without litigation is 


, 99 


tyranny. 


The tide of tax litigation is running stronger than 
ever. In one of the last decisions? rendered during 
the December 1943 term of the Supreme Court, the 
eleven Circuit Courts of Appeal were earnestly ad- 
monished to apply the brakes and limit their review 
of tax cases to those involving only questions of law. 
Said the Court, per Mr. Justice Jackson: 

“* * * After thirty years of income tax history the volume 
of tax litigation necessary merely for statutory interpretation 
would seem due to subside. That it shows no sign of diminu- 
tion suggests that many decisions have no value as precedents 
because they determine only fact questions peculiar to par- 
ticular cases Increase of potential tax litigation due to 
more taxpayers and higher rates lends new importance to 
observance of statutory limitations on review of tax decisions.” 

During the calendar year 1943, a total of 1262 tax 
cases were decided by the various courts of original 
and appellate jurisdiction: 21 by the Supreme Court, 
286 by the Circuit Courts of Appeal, 17 by the Court 
of Claims, 124 by the District Courts, and 814 by the 
Tax Court (the latter comprising 274 published deci- 
sions and 540 memorandum decisions). There are 
450 pending tax cases on the dockets of the Circuit 
Courts of Appeal. New tax cases are being born much 
more rapidly than old cases are being disposed of. 
Between January lst and November 26th, 1943, 3,025 
new petitions for review were filed with the Tax Court. 

The 1943 bumper crop of tax decisions subjects the 
reviewer to the embarrassment of riches and renders 
the task of selecting the leading decisions all the more 
difficult. After careful searching of the case books, 
and not without some trepidation, does your reviewer 
present the cases discussed below as among the im- 
portant federal tax decisions rendered in 1943. 


Finality of Tax Court Decisions and 
“Tax Benefit” Rule 


The outstanding and most important decision of the 
1943 repertory of tax decisions, in the opinion of your 
reviewer, was rendered by the Supreme Court, De- 
cember 20, 1943, in Dobson et al. v. Com’r.2 Mr. Jus- 





1 Dobson et al. v. Com’r., 64 S. Ct. 239 (Dec. 20, 1943 [44-1 ustc 
264 S. Ct. 239 (Dec. 20, 1943 [44-1 ustc J 9108]), reversing 133 F. 
(2d) 732 (C. C. A. 8, 1943 [43-1 ustc {§ 9332]) which reversed John 
V. Dobson, 46 B. T. A. 770 [CCH Dec. 12,474], Estate of James N. 
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tice Jackson delivered a learned, carefully annotated 
and impressive opinion, which was adopted by the 
High Court without dissent. The importance of the 
decision does not lie in the settlement of the substan- 
tive principle of tax law precipitated by the facts of 


the case, namely, the “tax benefit” theory. Indeed, 
the Supreme Court avoided the issue, expressly de- 
claring “We are not adopting any rule of tax benefits.” 
The decision derives its significance from the Court’s 
pronouncement on “a question not raised by either 
counsel” as to the scope of the reviewing function of 
the Circuit Courts of Appeal and the finality to be 
attributed to decisions of the Tax Court. What the 
High Court said in this regard is substantially this: 
The appellate courts should limit their review of Tax 
Court decisions to “questions of law” and should not 
substitute their judgment for that of the Tax Court 
on “questions of fact.” Now, there is nothing startling 
or revolutionary about this principle. The limitation, 
that Tax Court decisions may be modified or reversed 
on appeal only “if not in accordance with the law,” 
has been a part of our organic income tax law for the 
past seventeen years.* However, in the field of Fed- 
eral tax litigation, this rule of appellate review has 
been honored more in the breach than in the actual 
observance thereof. As Mr. Justice Jackson declared, 
after an exhaustive review of the progressively in- 
creasing volume of tax cases without any visible sign 
of diminution, “conflicts are multiplied by treating as 
questions of law what really are disputes over proper 
accounting.” The Dobson case was used by the Su- 
preme Court as a sounding board to admonish the 
Federal appellate tribunals that they must call a halt 
to this practice of reviewing “fact” cases. Speaking 
for a unanimous Court, Mr. Justice Jackson fixed the 
following boundaries for the appellate review of Tax 
Court decisions: 

“* * * ql] that we have said of the finality of administrative 
determination in other fields is applicable to determinations of 
The Tax Court. Its decision, of course, must have ‘warrant in 
the record’ and a reasonable basis in the law. But ‘the judicial 
function is exhausted when there is found to be a rational basis 


for the conclusions approved by the administrative body.’ 
* * x 


Whatever latitude exists in resolving questions such as those 
of proper accounting, treating a series of transactions as one 
for tax purposes, or treating apparently separate ones as single 
in their tax consequences, exists in The Tax Court and not in 
the regular courts; when the court cannot separate the elements 
of a decision so as to identify a clear-cut mistake of law, the 
decision of The Tax Court must stand. 

* * * 


Where no statute or regulation controls, the Tax Court’s selec- 
tion of the course to follow is no more reviewable than any other 
question of fact.” (Italics supplied.) 

If the rule of the Dobson case is scrupulously ob- 
served, and signs are already appearing that the Circuit 
Courts of Appeal are deferring to the Supreme Court’s 
admonition in that case,‘ it means that the Tax Court 
will be the final court of recourse for the great mass 
of taxpayers who seek review of the Commissioner’s 
determinations, especially where the case involves 
questions of fact, mixed questions of law and fact that 





Collins, 46 B. T. A. 765 [CCH Dec. 12,473], and E. W. Dobson, 
B. T. A. Memo Decision, Mar. 30. 1942 [CCH Dec. 12,487-A], and 
aff'd H. J. Harwick, B. T. A. Memo Decision, Mar. 30, 1942 [CCH 
Dec. 12,486-H]. 

3 Rev. Act of 1926, Section 1003 (b), now Section 1141 (c) of In- 
ternal Revenue Code. 
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DECISIONS OF 1943 
By SAMUEL JOYCE SHERMAN, C.P.A. 


are inseparable, and questions of “proper tax account- 
ing.” In plain parlance, it means that, in most cases, 
the taxpayer will have to convince the Tax Court of 
the merits of his case and not count too heavily on 
securing a reversal of an unfavorable Tax Court deci- 
sion through the avenues of appeal. 

Four taxpayers were involved in the Dobson series 
of cases, with slightly variant facts. The case of one 
(James N. Collins) will suffice to illustrate the common 
situation: In 1929, he paid approximately $93,000 for 
certain bank stock, which he sold in 1930 and 1931 for 
$23,000, thereby sustaining losses aggregating $70,000. 
He deducted the losses on his 1930 and 1931 tax re- 
turns, but these deductions were without any “tax 
benefit” to him, since his returns for those years would 
have disclosed net losses, even if the losses on the 
stock sales had not been claimed. In 1937, the tax- 
payer filed suit against the bank’s affiliate, asking for 
rescission of the entire transaction on the ground that 
the stock had been sold to him illegally and fraud- 
ulently. The suit was settled in 1939 and the taxpayer 
received about $45,000 net, after deducting litigation 
expenses. Since he had lost $70,000 in the first place, 
the partial recovery of $45,000 did not fully indemnify 
the taxpayer and, as the Tax Court observed “regard- 
ing the series of transactions as a whole, it is apparent 
that no gain was actually realized by the taxpayer.” 
Upon these facts, the Tax Court ruled in favor of the 
taxpayer, holding that the 1939 recovery must be 
treated as a return of capital rather than taxable in- 
come, since the taxpayer had not derived any tax 
benefit from the stock loss deductions claimed in 1930 
and 1931. 

Upon appeal, the Eighth Circuit Court concluded 
that the “tax benefit theory” applied by the Tax Court 
was “an injection into the law of an equitable prin- 
ciple, found neither in the statutes nor in the regula- 
tions.” In reversing the Tax Court’s decision, the 
Circuit Court held, as a matter of law, that the 1939 
recovery was neither a return of capital nor a capital 
gain but was taxable as ordinary income in the year 
received. The Circuit Court further stated that the 
Tax Court’s decision “evaded or ignored” the statute 
of limitations, the Treasury regulation that “expenses, 
liabilities or deficit of one year cannot be used to re- 
duce the income of a subsequent year,” and that the 
recognition of a capital loss presupposes some event 
of “realization” which closes the transaction for good. 


* Wasserman v. Com’r. (C. C. A. 1, Jan. 7, 1944), — F. (2d) — 
[44-1 ustc 10,082], aff’g 46 B. T. A. 1129 [CCH Dec. 12,518]; Den- 
holm & McKay Realty Co. v. Com’r. (C. C. A. 1, Jan. 7, 1944), — 
F, (2d) — [44-1 ustc 9141], reversing B. T. A. Memo Decision, 
Aug. 19, 1942 [CCH Dec. 12,820-F]. 
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The Supreme Court rejected the reasoning of the 
Circuit Court below. It declared that the Tax Court 
went back to prior years, as it had a statutory right 
to do,® “only to determine the nature of the recovery, 
whether return of capital or income,” and not for the 
purpose of revising liability for earlier years closed 
by the statute of limitations or reopening closed trans- 
actions. In this aspect of the case, the controversy, 
therefore, did not involve any “question of law” but 
“only a question of proper tax accounting.” Finally, 
in upholding the Tax Court’s decision without neces- 
sarily sanctioning the “tax benefit” rule which it ap- 
plied, the Supreme Court stated: 

“We are not adopting any rule of tax benefits. We only hold 
that no statute or regulation having the force of one and no 
principle of law compels The Tax Court to find taxable income 
in a transaction where as a matter of fact it found no economic 
gain and no use of the transaction to gain tax benefit. The error 
of the court below consisted of treating as a rule of Jaw what 
we think is only a on of proper tax accounting.” (Italics 
supplied.) 

The last word has not been uttered regarding the 
full import of the Dobson decision. In many quarters, 
the decision has been hailed as an implied, if not ex- 
press, approval by the Supreme Court of the “tax 
benefit” rule. What is “a question of proper tax ac- 
counting” is itself a question that will provoke a 
goodly quota of litigation. 


Basis of Property for Depreciation Purposes 


After a series of conflicting decisions,® the Supreme 
Court, in Virginian Hotel Corporation of Lynchburg v. 
Helvering,’ held that, for the purpose of computing 
future depreciation allowance, the basis of property 
must be reduced by the excessive depreciation claimed 
in prior years and not disallowed by the Treasury, 
notwithstanding the fact that the excessive deprecia- 
tion deduction in the earlier years did not offset tax- 
able income and hence resulted in no tax benefit to 
the taxpayer. The Court divided 5-to-4 on the issue, 
with two vigorous dissenting opinions delivered by 
Chief Justice Stone and Mr. Justice Jackson. 

The decision turned on the meaning of the word 
“allowed” as used in Code Section 113 (b) (1) (B) 
which provides that the basis of depreciable property 
must be reduced by the amount of depreciation 
“allowed (but not less than the amount allowable).” 
In the majority view, a depreciation deduction is 
“allowed” if the deduction is claimed on the tax return 
and is not challenged by the Commissioner. The dis- 
senting opinions severely criticized the decision as 





5 Rev. Act of 1928, Section 272 (g); now Section 272 (g) of Internal 
Revenue Code. 

6 Pittsburgh Brewing Co. v. Com’r, (C. C. A. 3) 107 F. (2d) 155 
[39-2 ustc 9759], reversing 37 B. T. A. 439 [CCH Dec. 9967]; 
Kennedy Laundry Co. v. Com’r (C. C. A. 7), 133 F. (2d) 660 [43-1 
ustc {§ 9290], reversing 46 B. T. A. 70 [CCH Dec. 12,239], cert. den. 
63 S. Ct. 1434, rehearing den. Oct. 11, 1943. 

763 S. Ct. 1260 (June 7, 1943 [43-1 ustc {| 9469]), aff’g (C. C. A. 4) 
132 F. (2d) 909 [43-1 ustc { 9236]. 





































































































































































































































































































































































































































































































































































































































































































































































inequitable in that it penalized a taxpayer for innocent 
error from which he derived no tax advantage and 
as inconsistent in that it permitted the Commissioner 
to knock down the deprecidtion rate without adjust- 
ing the basis of the property “consistently with the 
corrected depreciation rates.” The taxpayer’s peti- 
tion for rehearing in the Virginian Hotel Corporation 
case was denied by the Supreme Court, October 11, 
1943. 

In Detroit Edison Co. v. Com’r,’ the taxpayer, a 
public utility company, claimed depreciation on ex- 
tensions of facilities which were paid for by the tax- 
payer’s customers. The Supreme Court held that the 
taxpayer was not entitled to any depreciation on these 
improvements since they cost the taxpayer nothing. 
Lacking a cost basis, the taxpayer contended that the 
property paid for by its customers represented a gift 
or contribution to its capital, which would warrant 
the use of a donor’s or transferor’s basis for the pur- 
pose of computing depreciation. The Court made 
short shrift of this contention, saying that “it over- 
taxes the imagination to regard the farmers and other 
customers who furnished these funds as makers either 
of donations or contributions to the Company.” 


Forgiveness of Indebtedness as Gift 
Rather Than Taxable Income 


A landmark decision, sweeping aside many artificial 
concepts and refinements developed in connection with 
the subject of realization of income from the cancella- 
tion of indebtedness, was rendered by the U. S. Su- 
preme Court in Helvering v. American Dental Co.® 


The fact situation was quite simple. The taxpayer 
corporation owed rent and interest on notes given 
to merchandise creditors, which it had accrued and 
deducted in prior years. In the taxable year the cred- 
itors agreed to cancel the interest in whole and the 
rent in part. . The taxpayer was solvent both before 
and after the cancellation. The Commissioner claimed 
the indebtedness so cancelled constituted taxable in- 
come to the taxpayer. The Board of Tax Appeals sus- 
tained the Commissioner, holding that the transaction 
was not a gift because the evidence failed to indicate 
any “donative intent upon the part of any creditor” 
and the creditors’ action was motivated by “purely 
business reasons . . . and... not .. . for 
altruistic reasons or out of pure generosity.” The tax- 
payer appealed to the Seventh Circuit Court which 
reversed the Board’s decision, holding that the trans- 
action was a non-taxable gift since “there was no con- 
sideration for the cancelled debts.” The Government 
carried the appeal to the U. S. Supreme Court which, 
in a 7-to-2 decision, affirmed the holding of the appel- 
late court below. The broad scope of the Supreme 
Court’s decision, as well as some of the implied limi- 
tations, are herewith summarized: 

(1) Although “gifts” is a generic word of broad 
connotation, its plain meaning in the Revenue Act, 
excluding gifts from taxable income,’® is “the receipt 
of financial advantages gratuitously’ — “a release of 
something to the debtor for nothing.” 


(2) The creditors’ motives are immaterial, whether 
induced by pure benevolence or selfish motives, such 





8319 U. S. 98, 63 S. Ct. 902 (May 3, 1943) [43-1 ustc { 9418], aff’g 
(C. C. A. 6) 131 F. (2d) 619 [42-2 ustc ] 9778], which aff’d 45 
B. T. A. 358 [CCH Dec. 12,118]. Arundel-Brooks Concrete Corp. v. 
Com’r (C. C. A. 4), 129 F. (2d) 762 [42-2 ustc {§ 9615], overruled. 

®31g U. S. 322, 63 S. Ct. 577 (Mar. 1, 1943) [43-1 ustc { 9318], 
aff’'g (C. C. A. 7) 128 F. (2d) 254 [42-1 ustc { 9475], which reversed 
44 B. T. A. 425 [CCH Dec. 11,802]. 


Section 22 (b) (3) of Rev. Act of 1936; same section of Internal 
Revenue Code. 
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as the hope of new business. The mere fact that the 
forgiveness was “gratuitous” (i e., there was no legal 
consideration) is sufficient to render the transaction 
tax-exempt as a gift. 

(3) All the fine-spun distinctions predicated on the 
state of the debtor’s solvency or insolvency, before and 
after the cancellation of indebtedness, may now be 
relegated to the limbo of forgotten legal lore, in view 
of the Supreme Court’s dictum that they are of “no 
substance.” 


(4) The Supreme Court seemingly approved the 
doctrine of “adjustment of purchase price” in those 
cases involving a cancellation of indebtedness incurred 
in connection with the acquisition of property where, 
for example, a mortgage debt was compromised for a 
lesser sum and the property at the time of the settle- 
ment was not worth more than the reduced amount 
of the mortgage.’ 


(5) The principle of U. S. v. Kirby Lumber Co.,* 
taxing as gain to the issuing corporation the discount 
on its own bonds purchased in the open market, still 
remains intact and unaffected by the decision in the 
American Dental Co. case." 


Inventory Adjustments—Doctrine of 
Equitable Recoupment 


Commissioner reduced taxpayer’s opening inventory 
for fiscal year 1936 by $237,000, producing additional 
tax of about $15,000. Identical adjustment of closing 
inventory for fiscal year 1935 shows that taxpayer 
overpaid 1935 taxes by $8,000; however, refund for 
that year is barred by statute of limitations. Taxpayer 
asked the Tax Court to offset the 1935 overpayment 
of taxes against the 1936 deficiency, since both were 
caused by the single act of adjusting the selfsame item 
of inventory. The Tax Court ruled that it had no 
statutory authority to allow the offset, since the only 
taxable year before it was the proposed deficiency for 
1936. The Eighth Circuit, in a 2-to-1 decision, re- 
versed the Tax Court, holding that the doctrine of 
equitable recoupment was properly applicable to a 
situation such as this. On December 6, 1943, the 
Supreme Court ruled that the Tax Court was right 
and the Circuit Court wrong. Suppose, instead of 
seeking review by the Tax Court, the taxpayer had 
paid the 1936 tax deficiency and then sued for a refund 
in the District Court or the Court of Claims, could the 
federal courts, possessing general equity jurisdiction, 
grant relief to the taxpayer by way of equitable re- 
coupment? The Supreme Court declared that it was 
not passing upon this question. Com’r v. Gooch Mill- 
ing & Elevator Co."® 


Stock Dividend Decisions 


Battered but unbowed, the principle of Eisner v. 
Macomber," decided some 23 years ago by the U. S. 
Supreme Court in a divided 5-to-4 decision, is still 
the law of the land. For how long remains to be 
seen. Specifically, the Supreme Court, in 1943, de- 


1 Lakeland Grocery Co., 36 B. T. A. 289 [CCH Dec. 9707] (1937) 
and cases cited therein. 

12 Hirsch v. Com’r., 115 F. (2d) 656 (C. C. A. 7, 1940) [40-2 ustc 
§ 9791]; Helvering v. A. L. Killian Co., 128 F. (2d) 433 (C. C. A. 8. 
1942) [42-2 ustc { 9487]; Gehring Publishing Co., 1 T. C. 345 [CCH 
Dec. 12,915] (1942). 

13 284 U.S. 1, 52 S. Ct. 4 [2 ustc J 814] (1931). 

14 Fifth Avenue-14th Street Corporation, 2 T. C. 516 [CCH Dec. 
13,399] (Aug. 6, 1943). 

% Internal Revenue Code, Section 272 (g). 

164 S. Ct. 184 (Dec. 6, 1943) [43-2 ustc § 9673], reversing 133 F. 
(2d) 131 [43-1 ustc J 9269] (C. C. A. 8, Jan. 29, 1943) which reversed 
B. T. A. Memo. Decision, Dec. 17, 1941 [CCH Dec. 12,232-A]. 

7252 U.S. 189, 40 S. Ct. 189 [1 ustc J 32] (1920). 


March, 1944 * TAXES—tThe Tax Magazine 








ry oe Se 





cided on the authority of Eisner v. Macomber that the 
following types of stock dividends were non-taxable 
to the recipient stockholders because their propor- 
tionate stock interests were not altered by the distri- 
bution of the dividend stock: 


(1) Dividend in common stock paid to holders of 
common stock, the only class of stock outstanding. 
Helvering v. Griffiths.*® 


(2) Dividend in non-voting common stock paid to 
holders of voting and non-voting common stock, the 
only two classes of stock outstanding. Helvering v. 
Sprouse.’® 


(3) Dividend in preferred stock paid to the sole 
owner of all the common stock, the latter being the 
only class of stock theretofore outstanding. Strass- 
burger v. Commissioner.”° 


Factually, the Griffiths case is a “dead double” for 
Eisner v. Macomber. Enthused by its success in pro- 
gressively whittling down the area of non-taxable 
stock dividends, in the Koshland 71 and Gowran * cases, 
the Treasury Department decided to storm the last 
citadel of immunity which protected from taxation 
pure stock dividends of the type represented by a divi- 
dend of common on common where common stock was 
the only class of stock outstanding. But the ancient 
precedent of Eisner v. Macomber barred the way. To 
remove that barrier, the Supreme Court would have 
to agree, first, to reconsider its own decision in Eisner 
v. Macomber and then reverse itself. The Griffiths case, 
involving only $9.60, in tax, was the test case pressed 
by the Government to accomplish that result. 


Under our system of judicial procedure, the Su- 
preme Court will not pass upon the constitutional 
validity of a tax until it is first established that such 
a tax has, in fact, been levied by Congress. ‘This 
brought into sharp focus the question: Did Congress 
intend to tax pure stock dividends—common on com- 
mon—such as were involved in Eisner v. Macomber? 
Government counsel urged that Congress manifested 
such intent in Code Section 22 (a), which states that 
gross income includes dividends, and in Code Sec- 
tion 115 (f) (1) *% which, in so many words, states 
that stock dividends are taxable if they constitute in- 
come within the meaning of the Sixteenth Amendment 
to the Constitution. After a lengthy review of Con- 
gressional committee reports, debates on the floor of 
Congress, and Treasury regulations, the Supreme 
Court divided sharply on the intent of Congress to 
tax all stock dividends, including those granted im- 
munity from taxation by the doctrine of Eisner v. 
Macomber. A majority of five of the Justices con- 
cluded that Congress did not intend to legislate out 
of existence tax-free dividends of the Eisner v. Ma- 
comber variety; three. dissenting Justices reached a 
diametrically opposite conclusion. Thus, the ma- 
jority of the Supreme Court, in the Griffiths case, 
neatly side-stepped the necessity of reconsidering and 
repudiating the Eisner v. Macomber decision and, in 
effect, “passed the buck to Congress,” as one com- 





18 318 U. S. 371, 63 S. Ct. 636 [43-1 ustc § 9319] (March 1, 1943), 
aff'g 129 F. (2d) 321 [42-2 ustc § 9534] (C. C. A, 2), which aff’d 
B. T. A. Memo. Decision, March 31, 1942 [CCH Dec. 12,433-D]. 

9318 U. S. 604, 63 S. Ct. 791 [43-1 ustc { 9363] (April 5, 1943), 
aff’s 122 F. (2d) 973 [41-2 ustc {| 9703] (C. C. A. 9), which reversed 
42 B. T. A. 484 [CCH Dec. 11,272], sub nom. John M. Keister. 

318 U. S. 694, 63 S. Ct. 791 [43-1 ustc { 9363] (April 5, 1943), 
reversing 124 F. (2d) 315 [42-1 ustc ] 9173] (C. C. A. 2) which 
affirmed B. T. A. Memo. Decision, Feb. 10, 1941 [CCH Dec. 11,665-G]. 

"1 Koshland v. Helvering, 298 U. S. 441, 56 S. Ct. 767 [36-1 ustc 
{ 9294] (1936). 

2 Helvering v. Gowran, 302 U. S. 238, 58 S. Ct. 154 [37-2 ustc 
£9571] (1937). 

Introduced in the 1936 Act, Section 115 (f) (1), and retained in 
the Internal Revenue Code. 
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mentator expressed it.** Curiously enough, Justices 
Jackson, Reed and Frankfurter who were on the ma- 
jority side in the Griffiths case, in granting a new lease 
of life to Eisner v. Macomber, dissented in the Sprouse 
and Strassburger cases, holding in effect that the rule 
of Eisner v. Macomber should be strictly limited to its 
precise facts. 

Will Congress amend the Code to tax all stock divi- 
dends including those still given sanctuary by Eisner 
v. Macomber? Will the Supreme Court thereupon re- 
pudiate the ancient landmark of Eisner v. Macomber? 
These are questions for the crystal gazer rather than 
the faithful recorder of judicial pronouncements. At 
least one shred of consolation is held out to taxpayers. 
Government counsel assured the Court in the Griffiths 
case that if amendatory legislation is considered, the 
Treasury will recommend to Congress that it should 
not be given retroactive effect. We conclude with 
the opening sentence of Mr. Justice Douglas’ dis- 


senting opinion in the Griffiths case: “Eisner v. Ma- 
comber dies a slow death.” 


The Corporation as a Separate Entity 


When is a corporation recognized as a separate en- 
tity for tax purposes; when is it disregarded? In 
Moline Properties, Inc. v. Com’r,”> the Supreme Court 
drew the following line of demarcation: 


(1) If the corporation serves a business purpose—“whether 
the purpose be to gain an advantage under the law of the state 
of incorporation or to avoid or to comply with the demands of 
creditors or to serve the creator’s personal or undisclosed con- 
venience, so long as that purpose is the equivalent of business 
or is followed by the carrying on of business by the corporation” 
—the corporation remains a separate taxable entity. 


(2) On the other hand, in matters relating to the revenue, 
if the corporate form is unreal and is a sham, amounting to 
“a bald and mischievous fiction,” it may be disregarded in deter- 
mining tax liability.” 

In the Moline Properties, case, the taxpayer corpo- 
ration was formed by its sole stockholder primarily for 
the purpose of protecting the advances made by cred- 
itors. The business activities of the corporation were 
limited to refinancing the original mortgages, rental 
of part of the realty for a parking lot at a nominal 
amount, and sale of the real estate. It kept no books 
of account and had no bank account, offices or em- 
ployees. Under these circumstances, the sole stock- 
holder contended that the realty gains should be taxed 
directly to him. The Board of Tax Appeals held that 
the corporation “was a mere figmentary agent which 
should be disregarded in the assessment of taxes.” 
The Fifth Circuit Court reversed on the ground that 
having chosen the corporate form, the stockholder and 
his corporation must accept the tax disadvantages of 
the plan. Affirming the decision of the court below, 
the Supreme Court further held that the existence of 
a corporation with one or more stockholders does not 
per se make the corporation the agent of its stockhold- 
ers, in the absence of a contract of agency or the usual 
incidents of an agency relationship. 





24George T. Altman, ‘‘Effect of the Recent Stock Dividend Deci- 
sions’’, 21 Taxes 251 (May 1943). 
% 63 S. Ct. 1132 (June 1, 1943) [43-1 ustc J 9464], aff’g (C. C. A. 5) 


131 F. (2d) 388 [42-2 ustc § 9728] which reversed 45 B. T. A, 647 
[CCH Dec. 12,158]. 


26 The rule was more fully stated by the Supreme Court in Higgins 
v. Smith, 308 U. S. 473, 60 S. Ct. 355 (1940) [40-1 ustc { 9160], as 
follows: ‘‘The Government may look at actualities and upon de- 
termination that the form employed for doing business or carrying 
out the challenged tax event is unreal or a sham may sustain or 


disregard the effect of the fiction as best serves the purposes of the 
tax statute.’’ 
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Deductibility of Expenses Incurred in 
Producing Illegal Income 


Are legal expenses incurred in unsuccessfully resist- 
ing a fraud order of the Post Office Department de- 
ductible? This novel question was posed by the case 
of Com’r v. Heninger,” involving a dentist conducting 
a mail order business in artificial dentures, commonly 
known as “false teeth.” Finding that the dentist circu- 
lated false claims regarding the quality of the false 
teeth that he fabricated, the Postmaster General issued 
a “fraud order” barring him from the use of the mails. 
Enforcement of the order would have spelled com- 
plete destruction of the taxpayer’s business. With 
the aid of counsel, he applied to the courts for injunc- 
tive relief. He won in the District Court but lost in 
the higher courts. While the litigation was proceed- 
ing merrily to its eventually unhappy conclusion, the 
taxpayer was doing a handsome mail-order business, 
grossing approximately $288,000 in 1937 and $150,000 
in 1938. He claimed as a deduction from his gross 
income for those years $36,000 of attorney’s fees ex- 
pended in his unsuccessful litigation with the Post 
Office Department. That the legal expenses were 
ordinary and necessary business expenses could not 
be seriously doubted. “Without this expense,” said 
the Seventh Circuit Court, “there would have been no 
business. Without the business, there would have 
been no income. Without the income, there would 
have been no tax.” 

The real point of the controversy was whether the 
legal expense should be disallowed on grounds of 
public policy—a doctrine enunciated by the Second 
Circuit Court in an earlier case, National Outdoor Ad- 
vertising Bureau v. Helvering.?®> In that case the Court 
declared that “it is never necessary to violate the law 
in managing a business” ; hence, any expense incurred 
in pursuit of an illegal activity is non-deductible. 

The Board, in the Heininger case, felt itself bound 
by the precedent of the National Outdoor Advertising 
case and denied the taxpayer the deduction for legal 
expenses. The Seventh Circuit Court reversed the 
Board’s decision stating that it would not follow the 
decision of the Second Circuit Court. It declared that 
the doctrine of the National Outdoor Advertising case 
was nothing more than a piece of “judicial legislation” ; 
that the income tax law has never discriminated be- 
tween legal and illegal business in the taxation of 
income derived from such business; and that the denial 
of the deduction in the instant case would, in effect, 
amount to a holding that illegal business is taxable 
upon its gross income. 

The Supreme Court, in affirming the decision of the 
circuit court below, did not go so far as to repudiate 
the “public policy” doctrine altogether. Pointing out 
that Section 23 (a) does not condition the deduction 
of ordinary and necessary business expenses upon the 
lawful or unlawful character of the business in which 
such expenses were incurred, the high court stated 
that “it has never been thought that the mere 
fact that an expenditure bears a remote relation to 
an illegal act makes it non-deductible.” It reasoned 
further that the allowance of the deduction of the 
taxpayer’s legal expenses would not frustrate the 
policy of the statutes authorizing the Postmaster Gen- 
eral to issue fraud orders for the protection of the 
public, whereas the denial of the deduction would “at- 
tach a serious punitive consequence to the Postmaster 





764 S. Ct. 249 (Dec. 20, 1943) [44-1 ustc J 9109], aff’g 133 F. (2d) 
567 [43-1 ustc § 9287] (C. C. A. 7, Feb. 15, 1943) which reversed 47 
B. T. A. 95 [CCH Dec. 12,554]. 

23.89 F. (2d) 878 (C. C. A. 2, 1937) [37-1 ustc {| 9289]. 


122 


General’s finding which Congress has not expressly or 
impliedly indicated should result from such a finding.” 


Accumulation of Corporate Earnings 
Beyond Reasonable Business Needs 


During the past year, nineteen cases were adjudi- 
cated by the courts, involving the Section 102 surtax 
on corporations improperly accumulating surplus, 
with the following results: 


Number of Government Taxpayer 
_ 7 Decisions Successful Successful Remand 
Trial Decisions: 


‘ahe Tax Court....... 12 rd g* 
District Court ...... 1 at = 
Wea sek ok 13 “4 9 cai 
Appellate Decisions: 
Supreme Court ...... 2 2” 
Creu Courts ....... 4 mag | is 
VMN — oss. ovb-mcccalenk “6 ‘5 ‘i “y 
Total Decisions ........ 19 9 9 1 


A number of significant observations may be stated 
with respect to the cases enumerated in the forego- 
ing table: 

(1) Although the Commissioner has two strikes on 
the taxpayer in every Section 102 case, by reason of 
the evidentiary presumptions embodied in Section 102 
and the general presumption of correctness attaching 
to the Commissioner’s determination, nevertheless, 
out of the 13 cases tried in 1943, the taxpayer was able 
to prevail in 9. Do not be misled into thinking, how- 
ever, that a taxpayer’s chances of winning in a Sec- 
tion 102 case are better than 2 to 1. The taxpayer 
normally has the long and difficult end of the proof 
and must overcome the statutory presumptions by a 


_ “clear preponderance of the evidence.” The significant 


thing to bear in mind is that a taxpayer can win a 
Section 102 case if he can properly prove that the 
corporation’s earnings were not accumulated beyond 
the reasonable needs of the business. 

(2) The taxpayer must win his case before the trial 
court, because his chances of securing a reversal of 
an adverse decision on appeal are practically nil. The 
appellate courts are very loathe to disturb the find- 
ings of fact made by the trial court if there is any rea- 
sonable support for such findings in the evidence. Of 
the six appellate decisions rendered in 1943, five were 





2° Gibbs & Cox, Inc. (Aug. 26, 1943) [CCH Dec. 13,455(M)]; W. H. 
Gunlocke Chair Co. (Oct. 4, 1943) [CCH Dec. 13,535(M)]; McCutchin 
Drilling Co. (July 31, 1943) [CCH Dec. 13,409(M)]; and Medical 
Arts Hospital of Dallas (Apr. 22, 1943) [CCH Dec. 13,142(M)]; all 
T. C. Memorandum Decisions. 

% Baker & Co., Inc. (Sept. 23, 1943) [CCH Dec. 13,518(M)]; Cal- 
ifornia Motor Transport Co., Ltd., et al. (Apr. 23, 1943); Hanovia 
Chemical & Manufacturing Co. (Sept. 23, 1943) [CCH Dec. 13,517(M)]; 
Litchfield Creamery Co. (Oct. 19, 1943) [CCH Dec. 13,559(M)]; 
Metal Mouldings Corp. (Feb. 13, 1943) [CCH Dec. 12,992(M)]; 
T. Smith & Sons, Inc. (Sept. 7, 1943) [CCH Dec. 13,474(M)]; Smoke- 
less Fuel Co. (Sept. 20, 1943) [CCH Dec. 13,499(M)]; and Wean 
Engineering Co. (July 24, 1943) [CCH Dec. 13,394(M)]; all T. C. 
Memorandum Decisions. 

31 Steele’s Mills (D. C., N. C., Mar. 2, 1943) [43-1 ustc { 9397]. 

3% Helvering v. Chicago Stock Yards Co., 318 U. S. 693, 63 S. Ct. 
843 (Apr. 12, 1943) [43-1 ustc 9379], reversing (C. C. A. 1) 129 F. 
(2d) 937 [42-2 ustc { 9607], which reversed 41 B. T. A. 599 [CCH 
Dec. 11,035]; and Suffolk Securities Corporation v. Com’r (C. C, A. 
2, 1942) 128 F. (2d) 743 [42-2 ustc { 9545], aff’g 41 B. T. A. 1161 
[CCH Dec. 11,102], cert. den. 317 U. S. 700. 

83 Becton, Dickinson & Co. v. Com’r (C. C. A. 3, Feb, 24, 1943) 
134 F. (2d) 354 [43-1 ustc { 9304], aff’'g B. T. A. Memo Decision, 
Aug. 4, 1942 [CCH Dec. 12,800-A]; Stanton Corporation, 44 B. T. A. 
56 [CCH Dec. 11,745], aff'd per curiam (C. C. A. 2, Nov. 8, 1943) 138 
F. (2d) 512 [43-2 ustc { 9625]; and Trico Products Corporation, 
46 B. T. A. 346 [CCH Dec. 12,425], aff’d (C. C. A. 2, July 19, 1943) 
137 F. (2d) 424 [43-2 ustc {| 9540]. 

% Hemphill Schools, Inc. v. Com’r (C. C. A. 9, Aug. 26, 1943) 137 
F. (2d) 961 [43-2 ustc 19585], vacating and remanding B. T. A. 
Memo Decision, May 13, 1942 [CCH Dec. 12,530-A]. 
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affirmances of the B. T. A. decisions in favor of the 
Government and one was a remand to the Board of 
Tax Appeals on a narrow legal ground, which, at best, 
may be counted a “draw.” 

(3) In three of the four cases which the taxpayers 
lost in 1943, large loans made to controlling stock- 
holders and retirement of preferred stock weighed 
heavily in the final determination that the accumu- 
lated surplus was in excess of reasonable business 
requirements. 


(4) In the 13 cases tried and decided in 1943, all of 
the taxpayers were operating corporations as distin- 
guished from mere holding or investment companies. 
Eight of the taxpayers were manufacturing corpora- 
tions and five were servicing organizations engaged 
in such diverse activities as naval architecture and 
engineering, motor transportation, stevedoring, operat- 
ing a hospital and a coal agency. These cases demon- 
strate what the Supreme Court’s decision in Helvering 
v. National Grocery Co.** has made abundantly clear, 
that the punitive threat of Section 102 applies to busi- 
ness corporations as well as pure holding or invest- 
ment companies if they hoard corporate profits beyond 
reasonable business needs. 

(5) In the 12 cases adjudicated by the Tax Court 
in 1943, the decisions rendered were all “memorandum 
decisions.” Generally speaking, the Tax Court writes 
a memorandum opinion in a “fact case” involving no 
novel questions of law. Section 102 cases are essen- 
tially “fact cases,” the decision in each case turning upon 
its own peculiar facts. Almost all of the memorandum 
opinions delivered by the Tax Court are lengthy, be- 
cause the Court summarizes and assesses the usually 
prolific evidence presented by the taxpayer to prove 
the reasonableness of its accumulated earnings.** The 
evidence embraces such matters as the history of the 
enterprise, balance sheets, profit and loss statements, 
surplus accumulation, cash or liquid resources, divi- 
dend payments, growth and expansion of the business, 
risks and hazards encountered, competition, utiliza- 
tion of corporate earnings, loans to stockholders, sur- 
taxes avoided by the controlling stockholders as a 
result of nondistribution of corporate earnings, etc.*’ 
In determining the reasonableness of accumulated 
earnings, the court’s approach is very pragmatic and 
realistic. It studies the history of the corporate enter- 
prise both prospectively as well as retrospectively. 
Nebulous reasons given for the accumulation of cor- 
porate earnings, not translated into concrete action 
nor authenticated by convincing proof, carry little 
weight. In short, a taxpayer, in a Section 102 proceed- 
ing, must prove its case if it desires to avoid the drastic 
penalties of the statute. 

It is obviously beyond the scope of this article to 
review in greater detail the nineteen Section 102 deci- 
sions rendered during the past year. However, the 
Chicago Stock Yards Co. case,** decided by the Supreme 
Court April 12, 1943, merits special consideration and 
confirms the observations hereinabove set forth. In 
that case, the taxpayer, all the stock of which was 
owned by a single individual, was “the top holding 
company of what is called the Chicago Stock Yards 
Enterprise, a great integrated business owning or 
operating a stock yard, a belt line railway, an elevated 
street railway, a real estate development of consider- 
able magnitude, power and light facilities, a national 





% 304 U. S. 282, 58 S. Ct. 932 [38-2 ustc J 9312] (1938). 

% For example, in the Chicago Stock Yards case, the Board’s 
decision fills 39 printed pages, 41 B. T. A. 590 [CCH Dec. 11,035]. 

* California Motor Transport Co., Ltd. and Wean Engineering Co., 
T. C. Memorandum Decisions cited in Note No. 30, ante. 

3 See Note No. 32, ante, for citation. 
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bank serving the stockyard area, and other related 
undertakings of minor importance.” Its principal sub- 
sidiary was a New Jersey holding company. As 
justification for its policy of surplus accumulation, the 
taxpayer alleged that the charter of the New Jersey 
Company was to expire in 1940 and that the taxpayer 
planned to liquidate the subsidiary, pay off its debts 
and consolidate all activities in the parent company. 
In holding that the taxpayer was subject to the Sec- 
tion 102 surtax, the Supreme Court pointed out, first, 
that the sole stockholder, if the corporate earnings had 
been distributed to him, could have carried out the 
plan of refinancing just as well as the taxpayer pro- 
posed to do by accumulating the earnings and, sec- 
ondly, that the charter of the subsidiary could have 
been renewed. The Court further observed that by 
the use of the taxpayer’s corporate personalty, its sole 
stockholder “could plow the earnings of the enterprise 
into a capital investment which would convert, by 1940, 
an original capital venture of $1,000,000 into free 
assets of a value in excess of $60,000,000. And this 
without the payment of taxes or surtaxes on the bulk 
of the earnings.” It is significant of the weight given 
to the Tax Court’s findings of fact, that the Supreme 
Court reversed the Sixth Circuit Court’s decision and 
reinstated the Tax Court’s decision in favor of the 
Government. A question that has intrigued the inter- 
est of many students of the Chicago Stock Yards Co. 
decision is: Would the Court have reached the same 
conclusion if the stock ownership of the top company 
were widely diffused instead of being concentrated 
in a single individual ? 


Deduction of Subsidiary’s Operating Loss 
Denied to Parent 


Supreme Court decides in favor of the Government 
and denies deduction to taxpayer of operating loss of 
wholly-owned subsidiary. The taxpayer, a Nebraska 
corporation, operated an interstate bus transportation 
line between Illinois and California, doing an intra- 
state business in most of the states en route. Pre- 
vented by California law from engaging in intrastate 
business in that state, the taxpayer organized a sub- 
sidiary to handle the California business. By con- 
tract, the parent was to receive all profits and pay all 
operating deficits of the subsidiary. On these facts, 
the Supreme Court held that the businesses of the 
two corporations were separate and distinct and con- 
sequently the operating deficit of the subsidiary could 
not be deducted as an expense of the parent. Assum- 
ing that the interstate business of the subsidiary could 
be the business of the parent, the Supreme Court 
stated that only that part of the deficit attributable to 
the interstate business could be an expense of the 
parent ; however, since no allocation of the operating 
loss between interstate and intrastate business was 
shown by the taxpayer, the Commissioner’s disallow- 
ance of the entire deduction must be sustained. A 
vigorous dissent was registered by three members of 
the Court. Interstate Transit Lines v. Com’r.*® 


Interest on Condemnation Award 


Supreme Court holds that the “interest” portion of 
a condemnation award is taxable as ordinary income 
rather than capital gain because it partakes of the 
character of interest or compensation for the delayed 
payment of the value of the property taken over by 





3 63 S. Ct. 1279 (June 14, 1943) [43-1 ustc {| 9486], aff’g 130 F. (2d) 
136 [42-2 ustc {| 9618] (C. C. A, 8, 1942) which affirmed 44 B. T. A. 
957 [CCH Dec. 11,883]. 
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the city in condemnation proceedings. Kieselbach v. 


Com’r.*® 


Double Credit Allowed 


A corporation paid a dividend of $530,000 in 1937, 
in the form of promissory notes, and was allowed a 
dividends paid credit in computing its undistributed 
profits tax. In 1938 it “paid off” the notes in cash 
and claimed a second dividends paid credit under Sec- 
tion 27 (a) (4) of the Revenue Act of 1938. The 
Treasury Regulations promulgated under the 1938 
Act expressly forbad taking “double credits.” ** The 
Tax Court sustained the Commissioner’s regulations, 
denying the corporation the right to a second divi- 
dends paid credit, by reason of payment of the notes 
in 1938. Two Circuit Courts divided on the question, 
C.C.A.-9 * agreeing and C.C.A.-5 ® disagreeing with 
the Tax Court. Resolving the conflict, the Supreme 
Court decided in favor of the taxpayer, declaring that 
the Commissioner’s regulations “are in the teeth of 
the unambiguous mandate of the statute, are contradic- 
tory of its plain terms, and amount to an attempt to 
legislate.” Helvering v. Sabine Transportation Co., 
Inc.** An interesting side light on this decision is that 
in two earlier cases the Board imposed a 5% negli- 
gence penalty on the taxpayers for “intentional dis- 
regard” of the Commissioner’s questionable regulation, 
now condemned by the Supreme Court. Happily, 
these Board decisions have since been overruled.*” 


Accrued Expenses Paid by Notes 


Overruling the Tax Court in Musselman Hub-Brake 
Co. v. Com’r,*® the Sixth Circuit Court holds that a 
corporation may deduct during the year of accrual 
royalties and interest accrued in favor of its con- 
trolling stockholder, which obligations were “paid” by 
the corporation within 2’ months after the close of 
its taxable year by giving the stockhoider promissory 
notes, and the stockholder, reporting on a cash basis, 
included the face value of the notes in his gross in- 
come. In effect, the Court held that the requirement 
of payment in Section 24 (c) (2) of the Internal Rev- 
enue Code was satisfied by a “constructive payment” 
in the form of notes as distinguished from actual pay- 
ment in cash. Caution: The Court found in the 
Musselman case that the corporation was solvent and 
its notes had a readily realizable value of par. A fair 
inference is that the doctrine of constructive payment 
will not be extended beyond the fair market value of 
the notes at date of issuance, if worth less than par. 


Excess Profits Tax Decisions 


In the first case decided under the current Excess 
Profits Tax Act, Premier Products Co. v. Com’r,* the 
Government won a resounding victory. The peti- 


4 317 U. S. 399, 63 S. Ct. 303 (Jan. 4, 1943) [43-1 ustc § 9220], aff’g 
127 F. (2d) 359 (C. C. A. 3, 1942) [42-1 ustc § 9407] which reversed 
44 B. T. A. 279 [CCH Dec. 11,787]. 

1 Regulations 101, Art. 27 (a) (3). 

12, Spokane Dry Goods Co. v. Com’r. 125 F. (2d) 865 [42-1 ustc 
9294] (C. C. A. 9, 1942), aff’g 43 B. T. A. 793 [CCH Dec. 11,687]. 

43 Sabine Transportation Co., Inc. v. Com’r., 128 F. (2d) 945 [42-2 
ustc 7 9570] (C. C. A. 5, 1942), reversing B. T. A. Memo Decision, 
May 26, 1941 [CCH Dec. 11,841-B]; aff'd 318 U. S. 306, 63 S. Ct. 569 
(March 1, 1943) [43-1 ustc § 9317]. 

4* See Note No. 43, supra, 

# Journal Co., 46 B. T. A. 841 [CCH Dec. 12,483], and Schlitz 
Brewing Co., B. T. A. Memo Decision, April 30, 1942 [CCH Dec. 
12,516-C], both reversed, 134 F. (2d) 165 [43-1 ustc § 9335] (C. C. A. 
7, Mar. 10, 1943). 

#*_ F, (2d) — (C. C. A. 6, Dec. 1, 1943) [43-2 ustc J 9666], revers- 
ing B. T. A. Memo Decision, Nov. 10, 1942, [CCH Dec. 12,884-C]. Cf. 
Lenox Clothes Shops, Inc. v. Com’r., — F. (2a) — (C. C. A. 6, Dec. 
1, 1943) [43-2 ustc § 9665] modifying 45 B. T. A. 1122 [CCH Dec. 
12,225 


“2 T. C. 445 [CCH Dee. 13,374] (July 21, 1943). 
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tioner, a corporation, owned insurance policies cover- 
ing the life of its principal stockholder acquired in 1929 
by purchase and assignment from another corporation. 
It paid premiums on the said polities to the date of 
death of the insured stockholder on May 30, 1940. In 
its 1940 excess profits tax return, the petitioner ex- 
cluded from excess profits net income for that year the 
sum of approximately $53,000, representing the pro- 
ceeds of the policies that it collected less the cost of 
the policies and less the income taxes ** attributable 
to the resulting income. It justified this treatment 
on the ground that the net insurance proceeds consti- 
tuted “abnormal income” within the meaning of Sec- 
tion 721 of the Excess Profits Tax Act of 1940. The 
Tax Court readily agreed with the petitioner that the 
proceeds of the policies constituted abnormal income 
since the petitioner had not received income of that 
class during the four preceding taxable years or, for 


that matter, at any other time during its corporate 
existence. 


But the relief accorded under Section 721 is to cast 
out of the current excess profits taxable year the por- 
tion of the “abnormal income” which, in accordance 
with the regulations prescribed by the Commissioner, 
is found to be attributable to any previous or future 
taxable year. If no part of the abnormal income is 
attributable to any other year, the taxpayer is abso- 
lutely stymied in its quest for relief.4° To overcome 
this hurdle the petitioner claimed that the insurance 
proceeds should be allocated over the entire period 
from the date of acquisition of the policies (December 
3, 1929) to the date of death of the insured stock- 
holder (May 30, 1940). Under this method, approxi- 
mately 96% of the insurance proceeds would be “at- 
tributable” to the taxable years prior to 1940. The 
petitioner claimed that this method of allocation was 
similar to the method prescribed by the Commissioner 
in the case of long-term contracts.°° The Tax Court 
punctured this argument by pointing out that income 
from insurance proceeds is not by analogy comparable 
to that arising under long-term contracts and, there- 
fore, the method of allocation provided for the latter 
is inapplicable to the former. 


The decisive element in the case was the regulation 
prescribed by the Commissioner, providing: 

“No portion of an item of net abnormal income is to be attrib- 

uted to any previous year solely by reason of an investment by 
the taxpayer in assets, tangible or intangible, employed in or 
contributing to the production of such income.”™ (Italics 
supplied.) 
The Tax Court determined that petitioner’s purchase 
of the insurance policies and the payment of subse- 
quent premiums thereon constituted an “investment” 
which fell squarely within the restriction of the above- 
quoted regulation ; hence, no portion of the insurance 
proceeds was attributable to any year other than the 
current excess profits taxable year (1940). 

This pioneer decision is notable for its exposition 
of the conditions which must be met by a taxpayer 
seeking relief under Section 721 and is the first indi- 
cation of the extent to which the Tax Court will sus- 
tain the Commissioner’s regulations interpreting and 
implementing the provisions of the excess profits tax 
law, particularly as they affect relief in abnormality 


cases. [Continued on page 136] 





The income tax was deductible in determining 1940 excess 
profits net income. 

Section 30.721-3 of Regulations 109, inserted therein by para- 
graph 18 of T. D. 5045 [1941-1 CB 69]. 

% Section 30.721-3 of Regulations 109, which was renumbered as 
30.721-7 by paragraph 20 of T. D. 5045 [1941-1 CB 69]. 

51 See Note No. 49, ante. 
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The Shoptalkers: “Quite some time ago,” began 
Oldtimer, “we all sat here and agreed that a sales tax 
was an evil. Normally I’d stick by my guns on that. 


Today, however, I don’t know 

“T agree with you,” said Philo. “Ordinarily, a sales 
tax hits the little fellow disproportionately hard; 
mostly subsistence purchases and so forth.” 

“And today?” prodded Dash. 

“Today there’s excess spending money, running into 
quite a few billions; it’s boring to hear about it, but 
there it is,” offered Philo. “The trick is for Henry 
the Morgue to get his hands on that excess in the 
guise of taxes—and I guess maybe a sales tax comes 
the closest to being the right answer, now.” 

“Why ‘sales’? wondered the Kid. “It’s buying 
power you want to tax out of the way, it’s the buyer 
you want to get at, not the seller. I should think 
you'd call it a purchase tax.” 

“A good point,’ conceded Philo. “Technically 
you’re right, of course. It’s the buying end of the 
transaction that carries the tax, not the selling end.” 

“A tax by another name will sometimes smell 
sweeter than a rose,” contributed Dash. 

“Maybe you’ve got something there,” submitted 
Oldtimer. ‘“There’s no denying that the very name 
‘sales tax’ has a bad odor in some quarters. You'd 
probably have less trouble putting it over under a 
different name—and you’d correct an old misnomer 
at the same time.” 

“T don’t know that you’d fool anybody,” said Star, 
“but there’s certainly no harm in it, anyway. How 
would you operate this ‘purchase tax’ ?” 

“Let me say something on that,” asked Oldtimer. 
“Might it not be possible to have each taxpayer 
declare his purchases and at that time pay a tax on 
them, as an alternative to having the seller collect 
the tax well, maybe not. I am just thinking 
out loud ig 

“You'd get everybody messed up in even more 
paper work ” observed Star. 

“A pleasure, no doubt, in comparison with getting 
messed up in inflation,” retorted Oldtimer. “You 
can’t administer taxes without some paper work. 
What’s asked of most taxpayers is simple ’rithmetic, 
and if that’s getting too ‘complicated’ forthem .. .” 

¥ we'll be glad to take care of them,” added 
Dash, grinning. 

“T didn’t mean that,” said Oldtimer. “But I’m afraid 
that many who complain that 1040 and 1040A are 
getting too complicated for them are just mental slug- 
gards, and they ought to snap out of it.” 


Talking Shop 


TALKERS 


“Well, here’s another thought,” offered the Kid “if 
something like the purchasing tax is going to come 
along. Puta tax ona man’s cash balance, too. Make 
that part of the purchase tax. Cash is what he is going 
to do his purchasing with, and we want to help the 
guy who has lots of it to be less of a menace.” 

“T don’t quite know whether you fellows are talking 
sense or nonsense,” interrupted Philo. “Of course, 
we'll have to agree that something drastic will have 
to be done about the excess purchasing power. At 
that, maybe you’ve got something by the tail!” 

“Everybody will convert his cash into something 
else,” said Dash. 

“Fine,” cried the Kid, “he’ll convert it via taxable 
purchases!” 

“You’d exempt war bonds, of course,” offered Star. 

“Yes, war bonds, perhaps certain debt payments, 
certain allowances for food and rent, insurance—and 
tax the rest,” summarized Oldtimer. “After all, if 
our principal inflation threat is an alleged excess buy- 
ing power, the thing to do is to nip it at the root. The 
root, in this case, is cash. That’s what constitutes 
buying power.” 

“If I understand you fellows correctly,” said Law, 
“you propose a ‘purchasing tax,’ to be levied on nearly 
all purchases, combined with a tax on unexpended 
cash, to catch the fellow who decides he can get along 
without any purchasing Fae 

“Tf he isn’t making taxable purchases,” explained 
the Kid, “he’d have two alternatives: either pay a tax 
on the cash he is hoarding, or escape the tax by buy- 
ing war bonds.” 

“It certainly would smoke out a lot of people who 
are holding back on their war bond buying,” com- 
mented Philo. “Obviously one is better off buying 
a war bond than paying a tax.” 

“Wouldn’t matter too much to the Government, 
though,” observed Oldtimer, “so long as Uncle Sam 
gets the surplus cash. Whether you’d call it tax or 
war bond is something we can argue about later. The 
point is that having parted with the cash you are not 
in a position to go out and indulge in any inflationary 
mischief.” 

“And Uncle Sam has the use of the dough, and he 
can use it to good advantage,” finished Star. 

“And what would you suggest as to income tax 
rates?” wondered Dash. 

“Leave them alone,” replied the Kid. “Best thing 
that could happen is to give people a chance to get ac- 
quainted with them, for better or for worse. Then, 
with a properly graded purchasing tax—well, after 
‘you strip a taxpayer of all he has above his bare living 
needs there just isn’t any more to be gotten. Any 
theorizing beyond that point is academic.” 
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“Things will be pretty tough if we’d go that far,” 
ventured Dash. 

“Tell that to the Marines,” said Philo. “You try and 
tell them how tough it is to be a taxpayer on the good 
old home-front. No, brother, we taxpayers got a 
racket! Ever hear of a taxpayer bleeding to death 
paying taxes?”—Bert V. Tornborgh. 


War Profits Taxation 


The accrued Federal tax liability of all corporations 
in the aggregate now constitutes their largest out- 
standing current liability, according to a report, “War 
Profits Taxation and Special Wartime Reserves,” by 
J. Keith Butters, Assistant Professor of Financial 
Research at the Harvard Business School and Con- 
sultant to the Treasury Department. This tax lia- 
bility has risen from slightly over one billion dollars 
at the end of 1936 to an estimated $13.5 billion at the 
end of 1943, the study shows. The important bear- 
ing of present tax regulations on the ability of indus- 
try to build up its working capital to meet future 
strains is analyzed in detail in the report. 

The accumulation of sufficient working capital to 
finance industry during the postwar transition period 
is a vital current business problem, the author points 
out. Indicative of the financial risks confronting busi- 
ness is the sharp decline in the ratio of current assets 
to current liabilities of corporations, despite the re- 
tention of over $11 billion of profits in the war years. 
Moreover, the report says, “reserves for postwar costs 
and expenditures are not recognized as deductions in 
the determination of taxable income or excessive prof- 
its on war contracts.” The failure to recognize as 
deductions costs and losses accruing during the war 
but not actually incurred until after the war leads 
to an overstatement of war profits, the study shows. 
[tems particularly likely to cause such overstatements 
are dismissal compensation payments, reconversion 
expenses, deferred maintenance, and inventory losses. 
Hence, the complaint of many businessmen that “the 
Federal tax law and renegotiation procedures prevent 
them from accumulating needed funds.” 

Professor Butters cautions, however, that adjust- 
ments for these inequities present delicate political 
and economic problems. “Discriminatory tax reduc- 
tions to specific industries or particular enterprises 
may play havoc with customary competitive relation- 
ships and work gross inequities. Moreover, if the 
public is convinced that business has been allowed to 
retain excessive profits through hidden tax reductions 
disguised as reserves, the long-run interests of busi- 
ness may be indefinitely injured.” 

He further states that “one method of remedying 
the defects in the present law would be to authorize 
current deduction of special wartime reserves. This 
deduction is entirely acceptable in principle, provided 
the reserves set up are restricted to costs and losses 
representing proper accounting charges against war 
revenues. With the exception of dismissal compensa- 
tion payments and the expenses of physical reconver- 
sion to prewar setups, however, a reasonably precise 
determination of these costs and losses would consti- 
tute an extremely difficult and, in some instances, per- 
haps insoluble administration problem.” 

Suggesting revisions of the tax statute, Professor 
Butters points out that “in recent years numerous 
changes in the tax law have been made in an effort 
to alleviate the inequities of the annual basis on which 
taxable income is computed. The most important of 
these provisions are the carry-backs of losses and 
unused excess profits credits However, in their 
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present form they (the carry-backs) have two poten- 
tially crippling defects. First, they may be repealed 
at the time they become important. Secondly, refunds 
under these provisions will not be made with sufficient 
promptness to relieve inevitable working capital 
stringencies.” He concludes that “if these two defects 
can be overcome the carry-backs will assure 
reasonably equitable tax treatment in the vast ma- 
jority of cases.” 

The danger that the carry-backs may be repealed 
stems primarily from their failure to place the gov- 
ernment under specific contractual obligations to indi- 
vidual taxpayers, the report states. Professor Butters 
recommends that this defect be removed by requir- 
ing “the Treasury to issue a certificate to 
corporate taxpayers, upon each payment of their 
war tax liabilities, certifying the taxpayer’s right to a 
refund of these taxes as authorized by the then exist- 
ing carry-back provisions.” 

He further recommends that the danger of working 
capital shortages resulting from temporary overcol- 
lections of tax liabilities “be alleviated by allowing 
taxpayers accumulating current deficits or unused ex- 
cess profits credits to estimate the refunds to which 
they will be entitled under the carry-back provisions 
and to postpone current tax payments in the amount 
of the estimated refunds. Errors resulting from the 
estimates would be corrected when the taxpayer filed 
his regular annual return at the end of the taxable 
year.” 

Firms paying excess profits taxes are now allowed 
a postwar refund of 10% of these taxes, these refunds 
to become available to the taxpayer after the official 
declaration of the cessation of hostilities, the report 
explains. For many enterprises, however, reconver- 
sion problems will arise before the shooting stops. 
Consequently, the author recommends “that the 
Treasury be authorized and instructed to grant these 
refunds prior to the cessation of hostilities to tax- 
payers who present reasonable evidence that their 
need for reconversion funds will precede this date.” 

The author points out that all these recommenda- 
tions follow one basic principle. They would make 
available to the taxpayer funds to which he has a 
clear right under the present law at the time these 
funds are needed. They would thus be of great help 
in alleviating working capital stringencies in the 
switchback period. Moreover, their beneficial effects 
would be obtained without leaving business vulner- 
able to the charge that it has benefited by hidden 
government subsidies. 


Taxperts and Others 


Announcement has been received that Dante J. 
Ferro, Seymour S. Berdon, Myron Ganz and Henry 
Schindall, all CPA’s, have formed the partnership of 
Ferro, Berdon and Company, at 39 Broadway, New 
York City, to carry on the accounting and tax practice 
of George D. Fish & Company, CPA’s. The Shop 
extends sincere best wishes. But—come to think of 
it—they won’t need it. Mr. Schindall advises that he 
is a Shop-fan, ergo they take the Tax Magazine, ergo 
they very likely are CCH subscribers. Ergo, they 
don’t need luck! 

Peter Guy Evans, who needs no introduction in tax 
circles, has sent us a review copy of his guide “For 
Personal Income Tax.” In fact, we’ve received three 
of them. This is perhaps symbolic of the cover-the- 
earth trend of this booklet; on recent travels we have 
encountered display windows full of them, at every 
turn. 
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APPELLATE AND LOWER COURTS 


Gross income: Refund of capital stock tax previ- 
ously deducted.—On the ground that it was not en- 
gaged in business in 1937, taxpayer secured in 1939 
a refund of the capital stock tax it paid in 1937 and for 
which it took a deduction in its income tax return for 
that year. Taxpayer made a return of such refund as 
income in its 1939 return. The Circuit Court holds 
that, where the year 1937 was still open, the Tax Court 
properly sustained the Commissioner’s determination 
that adjustment should be made by disallowing the 
deduction in that year rather than by treating the re- 
fund as income for 1939. CCA-3, Cooperstown Cor po- 
ration, Petitioner, v. Commissioner of Internal Revenue. 
44-1 ustc J 9153. 


Deficiency: Procedure: Windfall tax: Applica- 
bility of Code Sec. 272 (f) after settlement on income 
and excess profits taxes.—F ull settlement was accorded 
taxpayer on its 1935 return for income and excess 
profit taxes after deficiency notice and after the Board’s 
approval of the settlement. Subsequently, the Com- 
missioner issued another deficiency notice in respect 
to taxpayer’s 1935 return for tax on unjust enrichment 
under the 1936 Act, in respect to which taxpayer 
elected to stand on its plea to the jurisdiction of the 
Commissioner and of the Tax Court to determine any 
additional deficiency for 1935. The Circuit Court 
holds that the settlement of taxpayer’s liability on its 
income and excess profits taxes, which involved deduc- 
tions in respect to the processing tax, did not bar 
further determination of such tax under the 1936 Act 
in such separate proceeding under Code Sec. 272, be- 
cause the windfall tax is separate and distinct from the 
income and excess profits taxes. It is held, further, 
that taxpayer is.entitled to a hearing on the imposi- 
tion of the penalty for delinquency in filing its unjust 
enrichment tax return as to which point the Tax Court 
made no specific finding. CCA-4, Rowan Cotton Mills 
Company, Petitioner, v. Commissioner of Internal Rev- 
enue, Respondent. 44-1 ustc { 9149. 


Prohibition of administrative review: Ruling of 
Commissioner as to taxable transaction on which re- 
turn is later filed: Elements of estoppel on Commis- 
sioner’s redetermination of tax: Absence of binding 
agreement.—Upon submission by taxpayer to the 
Commissioner of a plan of reorganization, a ruling was 
made on November 24, 1936, declaring a dividend dis- 
tribution to be taxable to stockholders and deductible 
by taxpayer as a dividends-paid credit. Taxpayer 
made its 1936 return in accordance with such ruling, 
and later the Commissioner based a deficiency claim 
against taxpayer on such dividend distribution. Tax- 
payer contends that the Commissioner is estopped by 
his former ruling from asserting a tax. The Circuit 
Court holds that taxpayer failed to show any hardship 
suffered by it in reliance upon such ruling as an essen- 
tial element of estoppel; the court also observing that 
there is no allegation or showing of any closing agree- 
ment which would have bound the Department under 
the then existing law. CCA-8, Knapp-Monarch Com- 
pany, Corporation, Petitioner, v. Commissioner of In- 
ternal Revenue, Respondent. 44-1 ustc § 9151. 


Interpretations 


INTERPRETATIONS 


Court... Administrative . 























TAX COURT 


Excess profits tax: Personal service corporations: 
Stock owned by spouse: Definition.—Taxpayer’s in- 
come during the taxable year was “ascribed primarily” 
to the activities of V, who owned two-thirds of its 
stock, and to the activities of R, whose wife owned the 
other third. It was the contention of the Commis- 
sioner that for the purposes of Code subsection 725 
(a), which defines a personal service corporation, it 
was necessary that R, who owned no shares, should 
be an actual holder of at least one share in order to be 
considered as owning the stock owned by his spouse. 
The Tax Court holds that R was a shareholder within 
the purview of the section, and since the other condi- 
tions imposed by the act have been met, taxpayer is 
entitled to the classification of a personal service cor- 
poration. TC, Henry Van Hummell, Inc. v. Commis- 
sioner, CCH Dec. 13,692. 


Distributions by corporations: Notes issued in place 
of stock: Deductible interests as taxable income.— 
Taxpayer, a family corporation, in 1939 issued, in ex- 
change for four-fifths of its outstanding capital stock, 
“registered notes” in face value equal to the par value 
of the stock surrendered, having a maturity date, and 
bearing interest at a variable rate from 2 to 10 percent 
computed with reference to profits. The interest was 
deferrable in the discretion of the directors, and in- 
terest and principal were subject to subordination to 
outside creditors. The Tax Court holds that the 
security is more in the nature of a capital investment 
than a loan to the corporation, and payments made 
as interest are in fact dividends, not deductible from 
gross income under section 23 (b) of the Internal 
Revenue Code. TC, Talbot Mills v. Commissioner, CCH 
Dec. 13,691. 


Gross income : Cancellation of indebtedness of insol- 
vent.—On December 31, 1940 taxpayer owed a note 
for $400,000 and other current obligations of $108,649. 
The fair market value of its assets was $235,000. On 
that day, pursuant to a prior agreement, it sold its 
entire assets to A, who assumed the current indebted- 
ness, acquired the note, delivered it marked “Cancelled” 
to taxpayer, and paid taxpayer $14,610 in cash. The 
taxpayer’s assets were acquired by it at a cost of 
$455,155.82. Taxpayer was insolvent at the time of 
the sale and transfer of its property to A. The Tax 
Court holds that, due to the insolvency of taxpayer, 
no taxable gain, except the $14,610 paid in cash, was 
derived by it from the transaction. Said the Court: 
“Where an insolvent debtor turns over all or part of 
his property to creditors in full or partial satisfaction 
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of his debts, if the the debtor remains insolvent he 
realizes no taxable gain. On the other hand, where an 
insolvent debtor, by reason of the transaction in ques- 
tion, becomes solvent, he realizes taxable gain in the 
amount of the assets freed from the claims of cred- 
itors, i. e., to the extent by which the transaction 
renders him solvent.” 


Gross income: Restoration of reserves to surplus: 
Insolvent.—A bookkeeping entry made during the 
taxable year by an insolvent company, transferring 
credit balances in reserve accounts to surplus, did not 
result in taxable gain where no asset was freed for 
taxpayer’s use and taxpayer was still insolvent. TC, 
Texas Gas Distributing Company, by H. Harper McKee, 
Trustee v. Commissioner, CCH Dec. 13,686. 


When gross income reported: Receipt by creditor 
of taxpayer of unmatured notes is treated as construc- 
tive receipt by taxpayer of his cancelled obligation in 
sale of oil leases.—As part consideration for the trans- 
fer of oil leasehold interests, the vendee agreed to 
procure the discharge of taxpayer-vendor’s indebted- 
ness of $100,000 to another. Thereupon the vendee 
gave to the other twelve notes due monthly secured 
by the contract. Such obligee did not release taxpayer 
from its indebtedness but agreed to treat the new 
notes as collateral to the taxpayer’s obligation. In 
1939, $33,332 of the notes were paid, and the remaining 
$66,668 of notes were paid in 1940, on or before their 
due dates. The Tax Court holds that the unpaid 
amount of the notes, as well as the one-third part paid 
off in 1939, was includible in gross income for that 
year as a constructive receipt to the extent of the face 
value of the notes, and that such value was not less 
than their face value. TC, D. D. Oil Company, Inc. v. 
Commissioner, CCH Dec. 13,679. 


Deductions: Expenses: Annuity payments as pur- 
chase price of property: Expense deductions v. 
capital expenditures.—Taxpayer corporation owing 
seller, 70 years old, the price of real estate set up an 
annuity for her in 1933. In 1939 the value of such 
annuity, as fixed by taxpayer on its books, was ex- 
hausted by reason of the longevity of the beneficiary, 
so that a payment thereafter was regarded as a loss 
and deducted from income. The Tax Court disallowed 
the deduction on the ground that taxpayer actually 
received a much larger consideration (the value of the 
property received) than the annuities paid by it, and 
that all such payments were in fact capital expendi- 
tures and not deductible. TC, A. H. Black Company, a 
Corporation v. Commissioner, CCH Dec. 13,680(M). 


Compensation for services rendered: Additional 
amount received in stock in connection with organi- 
zation activities.—Taxpayer rests his claim on the five 
year distribution period of income under Code Sec. 
107, added by Sec. 220, 1939 Act. He received 200 
shares of stock for services in connection with the 
“acquisition of contracts, franchises and other busi- 
ness” for the newly formed corporation which took 
over the line of merchandise represented by seventy- 
five per centum of the business previously handled by 
another company, where the customers, the office 
personnel and selling force were about the same. Tax- 
payer claims his connection and services with such 
other company for more than five years was a benefit 
to the new company through his contact with retail 
outlets and ability to place orders with the new com- 
pany. The Tax Court holds that the record fails to 
disclose that taxpayer did not receive full compensa- 
tion for services rendered the former company, and 
that such additional compensation was received for 
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services rendered or to be rendered the new corpora- 
tion. TC., Paul J. Toner v. Commissioner, CCH Dec. 
13,669(M). 

Capital gains and losses: Distribution on reg- 
istered debentures of liquidating corporation as 
amounts in retirement of certificates or other evidence 
of indebtedness under Sec. 117 (f), Revenue Act of 
1938.—Taxpayer purchased as an investment deben- 
tures issued by a liquidation corporation holding 
assets which were not deemed 100 per cent good in the 
transfer of assets of a failing bank to a new bank under 
a plan of reorganization by creditors and depositors 
of the failing bank. The debentures were negotiable 
and non-interest bearing certificates designated “Fii- 
teen Year Bebentures,” secured by a Trust Indenture, 
both providing that the debentures be paid at a desig- 
nated date of maturity. All certificates were in regis- 
tered form. Taxpayer included in his returns for 1938 
to 1941 inclusive, all distributions made by the cor- 
poration pursuant to its right of prepayment, as gross 
income to him on the basis that such amounts repre- 
sented long-term capital gains under Sec. 117 (f), 1938 
Act. The Tax Court overruled the Commissioner’s 
determinatio:. that 100 per cent of gains should be 
included in gross income, holding that the debentures 
were “evidences of indebtedness issued by * * * [a 
corporation * * * in registered form,” and that the 
distributions made were “received * * * upon the 
retirement of * * * debentures.” TC., Otto G. Nobis 
v. Commissioner, CCH Dec. 13,668(M). 


RULINGS 

Depletion of mines: Status of parties to a so-called 
“lease and option” or “lease and bond” agreement. 
Each of the parties to a so-called “lease and option” 
or “lease and bond” agreement, used in the mining 
industry, has an economic interest in the ore in place 
coresponding to his right to share in the ore produced. 
The lessor-seller’s interest is limited to his share 
rights, measured by the unpaid balance of the agreed 
amount which he is to receive before his interest is 
extinguished. Each party, therefore, is entitled to a 
depletion allowance on his percentage of the ore ex- 
tracted. Whenever the in-ore payments to be made 
to the lessor-seller do not equal the agreed minimum 
periodic payments, the payment of the required dif- 
ferential constitutes the exercise by the lessee-buyer 
of a part of his option to purchase the lessor-seller’s 
retained economic interest. These differential pay- 
ments represent the sale of a capital asset by the 
lessor-seller and the purchase of a capital asset by the 
lessee-buyer who will recover his expenditure through 
later depletion allowances. Thus, the economic in- 
terests and taxable incomes of the parties and their 
bases for gain or loss and for depletion are at all times 
ascertainable. G. C. M. 23999, 1943-24-11582 (p. 2). 


Anti-windfall provisions of Current Tax Payment 
Act: Nonresident alien: Base year (1940) surtax net 
income.—A nonresident alien who, in 1940, filed a 
return, reporting dividends from United States stocks 
amounting to $785 and paid a tax at the flat rate ot 
16% per cent under Code Sec. 211(a) had no “surtax 
net income” (as defined in Code Sec. 12(a)) for the 
purposes of Sec. 6(c), Current Tax Payment Act. 
Whether a nonresident alien individual whose sole 
income in 1940 consisted of dividends had a surtax 
net income depends on whether such dividend income 
from sources within the United States exceeded 
$24,000 and not whether such income exceeded the 
credits provided by Code Sec. 25(b). Special Ruling. 


[Continued on page 132] 
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The Revenue Act of 1943: For months, the Revenue 
3ill struggled through public hearings, the House, the 
Senate and various Committees, each whittling a little 
here and a little there from what was in the beginning 
a “whopping” ten billion dollar youngster until it 
became a very puny thing, and in the end, exhausted 
from the travail of its conception, it lay upon the 
President’s desk, where in disgust he attempted to 
administer the coup de grace. The House and later 
the Senate rallied to the aid of the “little fellow” and 
he survives. 


The President stated: In his veto message that he 
would give prompt approval to an excise tax measure, 
which could be presented in the form of a Joint Reso- 
lution. He stated further: 


“Tt has been suggested by some that I should give 
my approval to this bill on the ground that having 
asked the Congress for a loaf of bread to take care 
of this war for the sake of this and succeeding genera- 
tions, I should be content with a small piece of crust. 
I might have done so if I had not noted that the small 
piece of crust contains so many extraneous and in- 
edible materials. 

“In regard to that part of the bill which: relates 
wholly to unobjectionable tax increase, may I respect- 
fully suggest to the Congress that the excise taxes 
can easily and quickly be levied. This can be accom- 
plished by the passage of a simple joint resolution 
enacting those provisions of the bill which increase 
the excise taxes. I should be glad to approve such a 
measure. This would preserve the principal revenue 
provisions of the bill without the objectionable fea- 
tures I have criticized. (See page 109.) 

“In an uttermost important respect this bill would 
disappoint and fail the American taxpayers. Every 
one of them, including ourselves, is disappointed, con- 
fused and bewildered over the practical results of last 
year’s tax bill. The Ruml Plan was not the product 
in this administration. It resulted from a widespread 
campaign based on the attractive slogan of ‘Pay-As- 
You-Go’. But, as was said many years ago in the 
State of New York in regard to the same slogan ‘You 
don’t pay and you don’t go.’ 

“The nation will readily understand that it is not the 
fault of the Treasury Department that the income 
taxpayers are flooded with forms to fill out which 
are so complex that even certified public accountants 
cannot interpret them. No, it is squarely the fault of 
the Congress of the United States in using language 
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in drafting the law which not even a dictionary or a 
thesaurus can make clear. 

“The American taxpayer has been promised of late 
that tax laws and returns will be drastically simplified. 
This bill does not make good that promise. It ignores 
the most obvious step towards simplifying taxes by 
failing to eliminate the clumsy Victory Tax. For fear 
of dropping from the tax rolls, those taxpayers who 
are at the bottom of the income scale, the bill retains 
the Victory Tax—while at the same time it grants 
extensive concessions to many special interest groups. 

“The suggestion of withholding in graduated rates, 
which would relieve millions of people in the task of 
filing declarations of estimated income was not adopted. 

“T trust, therefore, that the Congress, after all these 
delays, will act as quickly as possible for simplifica- 
tion of the tax laws which will make possible the 
simplification of the forms and computations now 
demanded of the individual taxpayer. These tax- 
payers, now engaged in an effort to win the greatest 
war this nation has ever faced, are not in a mood to 
study higher mathematics. 

“The responsibility of the Congress of the United 
States is to supply the government of the United States 
as a whole with adequate revenue for wartime needs, 
to provide fiscal support for the stabilization program, 
to hold firm against the tide of special privileges and 
to achieve real simplicity for millions of small income 
taxpayers. 

“In the interest of strengthening the home front, in 
the interest of speeding the day of Victory, I urge 
the earliest possible action.” 

Signed : Franklin D. Roosevelt, 
White House—Feb. 22, 1944 


New Rates: The following are the rates in the 
Revenue Act of 1943, applicable to individuals and to 
their taxable years beginning in 1943, and the personal 
exemptions and credits allowed individuals for these 
were unchanged by the new law. 

Normal Tax 


Re he RP 6% 
Victory Tax 
TE fic Lett een ee a ead ia 3% 
Nonresident Aliens 

Rate (income not more than 
I  oiiitc hats Ax eke oe 30% 
Personal Exemptions and Credits 

single persons............. $ 500 

Married persons ........... 1,200 

Family heads ......... 1,200 

og oe ace sophcc erie 500 

5 REA ee ess 100 

Dependents ............... 350 


Corporations Taxes: The following are the rates in 
the Revenue Act of 1943. The normal tax is appli- 
cable to the taxable years 1943 and 1944. 

Normal Tax 
Normal Tax Net Incomes Not Over $25,000: 


First $ 5,000....... SY adalat: Meme Leary 15% 
SS 45 23h cies eu gaits Ve SECON Steed 17% 
PI SIG o0k3 Ca be Se tc enk iRiamese 19% 
Normal Tax Net Incomes Over $25,000 
but Not Over $50,000: 

First $25,000 ...... Ci oc sees AP $4,250 
Encess over @ro@ee.........0..+......0:....% Bs 
Normal Tax Net Incomes Over $50,000: 

Entire normal tax net income ................ 24% 
Surtax 
Surtax Net Incomes Not Over $25,000: 
a Fs Ghee AE i aa 10% 















































































































































































































































































































































































































































































































































































































































































































Surtax Net Incomes Over $25,000 
but Not Over $50,000: 


I srk Se ign ig ge a Tin rk ak w oa diated 10% 
Excess over $25, 000 . ee STEP eT e Ee ere ee 22% 
Surtax Net Incomes Over $50,000: 

Entire surtax netincome..................... 16% 


1943 Surtax Rates: The surtax rates were un- 
changed by the Revenue Act of 1943. 
Table of Surtaxes 
Surtax Net Income The Surtax Shall Be 


on Excess 

Over Not Over Pay + Rate Over 

$2,000 13% 

$ 2,000 4,000 $ 260 16% $ 2,000 
4,000 6,000 580 20% 4,000 
6,000 8,000 980 24% 6,000 
8,000 10,000 1,460 28% 8,000 
10,000 12,000 2,020 32% 10,000 
12,000 14,000 2,660 36% 12,000 
14,000 16,000 3,380 40% 14,000 
16,000 18,000 4,180 43% 16,000 
18,000 20,000 5,040 46% 18,000 
20,000 22,000 5,960 49% 20,000 
22,000 26,000 6,940 52% 22,000 
26,000 32,000 9,020 55% 26,000 
32,000 38,000 12,320 58% 32,000 
38,000 44,000 15,800 61% 38,000 
44,000 50,000 19,460 63% 44,000 
50,000 60,000 23,240 66% 50,000 
60,000 70,000 29,840 69% 60,000 
70,000 80,000 36,740 72% 70,000 
80,000 90,000 43,940 75% 80,000 
90,000 100,000 51,140 77% 90,000 
100,000 150,000 59,140 79% 100,000 
150,000 200,000 98,640 81% 150,000 
200,000 139,140 82% 200,000 


A New Commissioner: President Roosevelt has 
nominated the Collector of Internal Revenue from 
Brooklyn, N. Y., Joseph D. Nunan, Jr., for the vacant 
post of Commissioner of Internal Revenue. The post 
is vacant because of the resignation of Robert E. 
Hannegan, formerly St. Louis Collector, who became 
Democratic National Committee Chairman. Senate 
confirmation followed on February 21, 1944. 


Tax Simplification: H. J. Res. 211, introduced by 
Mr. Carlson of Kansas, is the opener for simplification 
of the tax laws for the 50 million individual taxpayers. 
Now that the Revenue Act of 1943 is out of the way, 
Congress is expected to take up this problem. 


Extensions: A general extension of time for filing 
income tax returns is unlikely, although an extension 
has been granted for the filing of 1944 estimates. 

Harold N. Graves, acting Commissioner of Internal 
Revenue, announced that the time for filing 1944 dec- 
larations of estimated income and Victory tax has 
been extended until April 15. 

He emphasized, however, that the estimates of this 
year’s income must not be confused with the final tax 
returns on last year’s income which 50 million persons 
must file not later than March 15. Returns on 1943 
tax are required by law of all taxpayers, regardless 
of whether or not tax was withheld from their wages. 
Only a limited number of taxpayers are required to 
take the additionai step of estimating this year’s in- 
come, which has now been postponed until April 15. 

Originally, it was intended that both the 1943 re- 
turns and the 1944 declarations would be filed at the 
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same time. However, the declaration forms were de- 
layed pending final action on the new revenue bill. 

Commissioner Graves said the new declaration forms 
probably witli ve distributed late in March, and the 
first installment of estimated tax will not be due until 
the declaration is filed on or before April 15. 


Summary of Public Employment 


One in every eight workers in the United States 
was in governmental employ during July 1943. More 
than half of the 6.4 million public employees were on 
the pay rolls of state and local governments as shown 
in the figure below. 


The state and local employee decrease since July 
1940 was more than offset by an increase in the num- 
ber of Federal employees, which has nearly tripled 
in the last 3 years. The number of state and local 
government employees dropped to little more than 3.2 
million persons, while the number of Federal em- 
ployees increased from 1.1 million in July 1940 to 
more than 3.1 million in July 1943, bringing the esti- 
mated total number of government employees to 6.4 
million. 


Pay rolls for July 1943 were estimated at $863 mil- 
lion—$578 million for Federal employees and $285 
million for state and local employees. Pay rolls have 
shown expansion for all levels of government in each 
July since 1940. However Federal pay rolls in July 
1943 were three and one-half times the July 1940 
figure, whereas State and local government pay rolls 
were only 7 percent greater in July 1943 than in 
July 1940. 





(SIGNAL CORPS PHOTO FROM ACME) 


EVEN AS YOU ANDI 


Camp Grant, Ill—Training bivouac doesn’t keep Pvt. Francis 
Smith, Gamp Grant, Ill, from working on his income tax 
return. 
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Japanese Income Tax Evaders 
























Description of tax Old rates New rates - 
- The Japanese—some of them—also Admissions ............... 1 cent for each 10 1 cent for each 5 cents 
cheat on their income taxes. cents or fraction or major fraction 
le i thereof. thereof. 
il Two income tax fraud cases devel- Peemaan pe or Lease of | 11 percent........... 20 per cent. 
oped by the Intelligence Unit of the oxes or seats. 
Bureau of Internal Revenue during sag Tickets Outside Box | 11 per cent........... 20 per cent. 
1943 involved Japanese businessmen Cabarets, Roof Gardens, Etc. 2. ra 30 per cent. 
- who have prospered under the laws Dues or Membership Fees... | 11 percent........... 20 per cent. 
we of the United States. The cases were ace gy ee Pree | Sere os per cent. ; 
- cited by Elmer L. Irey, Chief Co- EE ee fs conc weWawadens re — pe AR asd 
io ordinator of Treasury Enforcement tailed at not over 
| agencies, in one of a series of reports $65 and alarm clocks 
to Secretary Morgenthau dealing gang at not over 
i with the work of the services during ORD ee eer re 1 per eee... ........-. 20 per cent. 
-d the calendar year just closed. Toilet Preparations......... 10 per cemt........... 20 per cent. 
- ; The two cases involving nationals ee sag ee _-. | $6 per — bh Sie ae Mets = per ~—-- 
." of Japan developed on opposite sides wee Distilled Spirits ontain- | $6 per gallon......... $9 per gallon. 
= of the continent. In California, stil) Wines: ' 
# Frank Juro Ishida, Kazumasa Haya- (1) Not over 14% of alco- | 10 cents per gallon 15 cents per gallon. 
- kawa, and Heiji Sugimoto were in- hol. 
- dicted late in the year for evasion of (2) ad — — over | 40 cents per gallon. . 60 cents per gallon. 
4 ; © of alcohol. 
income and excess profits taxes due (3) Over 21% and not over | $1 per gallon......... $2 per gallon. 
allegedly from the Union Nurseries 24% of alcohol. 
—* and Co., Ltd. The corporation, at eet Fn oe Liqueurs 
5 4 . . . and Cordials: 
ve Hawthorne, California, engaged - (1) Champagne or Spar- | 10 cents per half-pint | 15 cents per half-pint 
h the general nursery business. The kling Wine. or fraction thereof. or fraction thereof. 
C three officers of the firm, all of whom (2) Artificially carbonated 5 cents per half-pint | 10 cents per half-pint 
ly were born in Japan, were charged wine. or fraction thereof. or fraction thereof. 
40 with evadine corporation taxes (3) Liqueurs, Cordials, Etc. 5 cents per half-pint | 10 cents per half-pint 
ls 8 P or fraction thereof. or fraction thereof. 
: through understatement of sales and Fermented Malt Liquors.... | $7 per barrel......... $8 per barrel. 
in overstatement of compensation to _ Billiard and Pool Tables.... $10 per year per table. . $20 per year per table. 
themselves. Bowling Alleys............. $10 per year peralley.. | $20 per year per alley. 
The men are in internment camps, Electric Light Bulbs and S percent... 2.6.0.6. 20 per cent. 
and trial dates have not been set. Tubes. 
Telephone, Long Distance. 20 DEE CENE...... ck sacn~s 25 per cent. 
' ' Domestic Telegraph, Cable or 
New Excise Taxes: The increased Radio Dispatches. 15 percent........... 25 per cent. 
excise taxes will take effect April 1, — bye Etc. es SS peroent........... . per — 
: . ire and Equipment Service. ee Sarre per cent. 
1944. These wartime TES Se Local Telephone Service... LO Der-cent............ 15 per cent. 
compared with the old rates in the Transportation of Persons 1 per cent: ......2.... 15 per cent. 
table. Seats, Berths, Etc........ 1 per CONE... 065... 15 per cent. 
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Exclusions from gross income: Limitation of ex- 
emption of interest on U. S. Savings Bonds issued 
prior to'March 1, 1941, where joint returns are filed. 
—The credit for interest on United States obligations 
may be computed separately in the case of a husband 
and wife, even though a joint return is filed. The 
credit by each should be with respect to the interest 
from the bonds owned by each or jointly. 


Capital gains and losses on rented property: Trade 
or business.—Generally speaking, a taxpayer owning 
and operating real estate may be said to be engaged in 
a trade or business if he devotes the major part of his 
time and attention to collecting rents, making repairs 
and generally looking after the properties, and if his 





principal source of income is derived therefrom. Spe- 
cial Ruling. 


Anti-windfall provisions of Current Tax Payment 
Act: Application to aliens.—A resident alien who filed 
income tax returns for 1941 and 1942, whose approxi- 
mate net income from sources within the United 
States was $14,000 for 1941 and $25,000 for 1942, and 
who was a nonresident during the base years 1937 and 
1940, and has no base for any of such years, since he 
had no income from sources within the United States, 
and, therefore, filed no returns, is subject to the pro- 
visions of Sec. 6(c), Current Tax Payment Act, and, 
in the application of that section, the income of the 
base year is zero. Special Ruling. 





EXPLANATION OF NEW PROVISIONS OF 


REVENUE ACT—1943—Continued from page 110 





The limitation on the post-war credit is changed 
to reflect the changed excess profits tax rate. Also, 
there are added rules for computing the credit for 
fiscal years beginning in 1943 and ending in 1944, 
necessitated by the difference in rates applicable to the 
1943 and 1944 portions of the fiscal year. 

The new law also amends the provisions relating 
to post-war credit in the case of fiscal years beginning 
in 1941 and ending after June 30, 1942. 

Under prior law the post-war credit in case of a 
taxable year beginning in 1941 and ending after June 
30, 1942, was 10 per cent of the excess of the tax actu- 
ally due (under the law which provided for prorating 
to give effect to the 1942 Act changes), and the tax 
which would have been due if no prorating had been 
required. This was subject to the general limitations 
designed to prevent excess credit being given in cases 
where the excess profits tax, due to foreign tax credit, 
limitation on total income and excess profits tax, non- 
payment of tax, etc., was less than 90 per cent of the 
adjusted excess profits net income. 

Under the new law, the credit for such years is 
10 percent of the prorated tax allocated to the period 
after June 30, 1942 (that is, the portion of the tenta- 
tive tax computed under the provisions of new sec- 
tion 710 (a) (3) (B), as shown at § 240). The 
maximum limitation on the credit is now the amount 
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by which the excess profits tax actually paid (and not 
credited or refunded under the tax laws) exceeds the 
tax which would be payable if the portion of the tax 
determined under Sec. 710 (a) (3) (B) ({/ 240) were 
reduced by 10 per cent.—Sec. 250 (Code Secs. 780, 781). 


Limitation on Excess Profits Tax Credit for Debt 
Retirement.—Code Sec. 783 provides for credit against 
the excess profits tax for debt retirement in specified 
taxable years, subject to certain limitations. Under 
Code Sec. 783 (b) (1) such credit may not exceed an 
amount equal to 10 per cent of excess profits tax im- 
posed for the taxable year. Sec. 783 (b) (3) imposes 
an additional limitation in case of a taxable year in 
which September 1, 1942 falls. Sec. 783 (b) (2) fixes 
a further limitation in the case of a subsequent taxable 
year. This limitation, as amended, provides that the 
credit for debt retirement shall not exceed an amount 
equal to 40 per cent of the amount by which (1) the 
amount of indebtedness as of September 1, 1942, or 
(2) the smallest amount of indebtedness as of the close 
of any preceding taxable year ending after September 
1, 1942, whichever amount is the lesser, exceeds the 
amount of indebtedness as of the close of the taxable 
year. This change would be applicable to taxable 
years beginning after December 31, 1942. Under prior 
law, the corresponding limitation was that the credit 
could not exceed an amount equal to 40 per cent of the 
amount by which the smallest amount of indebted- 
ness during the period beginning September 1, 1942, 
and ending with the close of the preceding taxable 
year exceeded the amount of indebtedness as at the 
close of the taxable year.—Sec. 251 (Code Sec. 783 
(b) (2)). 


TREASURY SECRETARY SELLS BONDS 


Secretary of the Treasury Henry Morgenthau, Jr., signs 
up legislators for subscriptions to bonds opening the 4th 
War Loan Drive. Left to right—seated, Speaker of the 
House, Samuel Rayburn; Henry Morgenthau; Vice-Presi- 
dent Henry Wallace. Standing, Senator Hattie Caraway, 
Ark.; Rep. Joseph Martin, House minority leader; South 
Trimble, clerk of the House; Rep. Robert L. Doughton; 
and Col. Edwin Halsey, Secretary of the Senate. 
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| WARTIME FISCAL POLICY—A REVIEW AND A PROPOSAL—Continued from page 108 


danger, therefore, so far as inflation is concerned, 
provided rates are flexible. However, in order to 
minimize the haphazard effects upon the distribution 
of goods, transfers of cash might be restricted by 
limiting withdrawals of all cash to reasonable amounts 
for spending money, and limiting marked cash, good 
for buying rationed commodities, to the smaller de- 
nominations of paper currency only. Interpersonal 
transfers by checks on rationed accounts could be 
forbidden. 

The spendings tax at rates sufficiently high to 
amount to an overall expenditure ration could un- 
doubtedly prevent inflation. However, it may be 
utopian to hope that Congress could ever enact such 
a piece of legislation in view of its record of shying 
away from all but the most inadequate of tax 
programmes. 

But Congressional opposition to the original Treas- 
ury proposal seemed to be based on (1) pique at the 
Treasury for springing the tax at the last minute, and 
(2) the complexity of the plan submitted. A collec- 
tion scheme which relied on the banking system would 
be much simpler, and there are reasons to believe that 
even the bankers would welcome a relief from the 
headaches of ration banking for the less onerous task 
of rationing expenditure (at a price). 

Is there any reason to believe that Congress, prop- 
erly prepared in advance, would listen sympathetically 
to such a proposal? I believe there is some. Dis- 
cussion is likely to swing very early away from the 
unpleasant topic of straight income taxation and in 
the direction of forced savings. Forced savings are 
excellent in their way, but if adequate rates were im- 
posed and the savings were non-cashable, as they 
would have to be or the plan would be useless, middle 
income groups with heavy fixed commitments would 
suffer as they would under the income tax, while the 
promised return of the principal sometime after the 
war would seem too remote to be heartening. The 
sensitivity of Congress to the ills of the middle class 
(to which most of the representatives belong), may 
mean that inadequate rates will be imposed ; but it may 
mean, too, that the spendings tax, because it leaves 
the form of saving to the individual, will get a more 
sympathetic hearing. 

It is widely suspected that the economist knows 
nothing about politics, and this forlorn hope may only 
confirm that suspicion. Why not admit that we shall 
have forced savings at inadequate rates, or a compara- 
tively impotent sales tax, and in either case inflation? 

Fortunately politicians know a good deal about 
politics, and this is the only thing which makes their 
behavior at all predictable. If the spendings tax were 
presented to Congress in a form which made it 
politically valid,?® its chances might be quite good, and 
its economic validity would not be impaired although, 
as always, such a consideration would be irrelevant 
to the general debate. 

With great diffidence I offer the following politically 
valid arguments for the spendings tax: 

1. It would eliminate the OPA (or at least its ob- 
jectionable features). 

2. It would save the middle class from confiscatory 
taxation. 


8 Political validity depends upon the temper of the majority of 
Congress, which is in turn affected by what they think the people 
think (or will put up with); economic validity is supposedly in the 
realm of the eternal verities. 


Wartime Fiscal Policy 


3. It would be a boon to bankers. 


4. It would turn the lower income groups into small 
capitalists holding government obligations and sav- 
ings and other bank deposits. 

5. It would encourage the virtue of thrift in all 
income groups. 

Although liberals and leftists would not state them 
in exactly this way, there may be a surprising measure 
of agreement on these items, for the duration. As I 
have suggested, above, the OPA might actually be 
strengthened by being assigned to a manageable job, 
but the detailed regulations which seem now to infuri- 
ate business men and Congressmen would be things 
of the past. Again, we may disagree on fixing the 
limit, but there is some limit at which the income tax 
will force a major financial reorganization upon many 
middle class families who might otherwise be content 
to save under an expenditure ration with no inflation- 
ary effects. The bankers are not universally liked, but 
dissidents might be placated by giving Congress the 
power to determine what the service charge for ex- 
penditure rationing shall be. The fourth argument 
reveals the essentially conservative nature of forced 
saving and other plans for deferring spending (in- 
cluding, of course, the expenditure ration). The fifth 
might be dangerous if accepted as a general principle, 
but it is valid in wartime and probably for some time 
following the conclusion of peace. 

The economics of expenditure rationing is not then 
antithetical to the dictates of political wisdom; and 
indeed no economic policy with any hope of adoption 
can afford to be. If the main end of fiscal policy is to 
avoid inflation without espousing an economic policy 
inconsistent with too many of the political beliefs of 
Congressmen and the public, the expenditure ration 
may have more to recommend it politically than 
would appear at first sight. However, it may be that 
I have mistaken what those political beliefs really are. 
A worldly sociologist has suggested, pityingly, to the 
writer that checking inflation is not the main end at 
all, so far as the public is concerned. If it is not, then 
economists generally should be informed; for they 
have evidently taken universal lipservice to mean 
genuine devotion. 

But if the economist’s advice is justified politically 
as well as economically during the present crisis, the 
principle behind expenditure rationing and other 
methods of more or less rigorous fiscal control may 
be used again after the war for the attainment of a 


new set of political ends more in keeping with the 
post-war environment. 


The principle that aggregate expenditure must be 
made to equal the value of goods bought at an unin- 
flated price-level is good war economics and good 
boomtime economics. Likewise, the principle that 
aggregate expenditure must be made to equal the 
aggregate value of goods bought at an wundeflated 
price-level is good economics when depression threat- 
ens. But the two principles are one, and if the all- 
embracing political end of economic policy after the 
war is to be the prevention of unemployment (and 
deflation), as it is now the amelioration of hyper-em- 
ployment (and inflation), the operation of fiscal policy 
will be unchanged in principle in spite of the apparent 
shift in what the public feels to be politically im- 
portant. [The End] 
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| Forms, Instructions and Reports in Tax Administration Efficiency—Continued from page 113 











respect of these administrative procedures. Certainly 
in terms of goodwill their policy is to be commended. 


Miscellaneous Nuisance Requirements 


Without going into detail it is appropriate to sug- 
gest that a number of minor requirements of both 
federal and state governments cause unnecessary in- 
convenience to taxpayers. An illustration is found in 
connection with the federal alcoholic beverage tax 
administration. Any plan for warehouse changes in 
a distillery must be submitted by local Treasury rep- 








resentatives to the Bureau in Washington; although, 
if the change meets local approval, it is always ac- 
corded Washington acquiescence. Nevertheless, it 
must be submitted to the central Treasury office! This 
seems to be unnecessary red tape, as are numerous 
analogous practices by both federal and state tax 
administrations. An effort to eliminate such minor 
inconveniences could save taxpayers a considerable 
aggregate sum and an even greater amount of annoy- 
ance and at the same time develop added taxpayer 
goodwill for the administration. [The End] 


Z UNPAID LOSSES—CASE v. “SCHEDULE P” FORMULA—Continued from page 101 | 





Recently, an additional problem has developed in 
connection with the opening of prior year’s returns. 
The Bureau has attempted to alter the disclosed in- 
come on the basis that subsequent year’s developments 
indicate either over or under reserves. In other 
words, prior years returns would be adjusted in the 
light of subsequent reserve developments. Adminis- 
tratively, this means that correct tax liability for a 
given year would remain uncertain pending subse- 
quent reserve developments. It would never be pos- 
sible to close a year’s operations until subsequent 
year’s developments actually proved that the reserves 
were absolutely correct. Such a state of uncertainty 
is, of course, undesirable from both the company’s and 
the Commissioner’s standpoint. 

It is significant that in the cases above cited neither 
the Board nor the court inquired into the legislative 
history of existing provisions of the Code covering 
the taxation of insurance companies, other than life 
or mutual. That is, what was the disclosed intent of 
the Congress on the subject. Mere casual glance at 
Section 204 discloses that it is patterned after the 
annual statement, and legislative history indicates 
that annual statements requirements should control 
the computation of net income, except as otherwise 
specifically set forth. In this regard, a recent deci- 
sion by the Tax Court may be indicative of a trend 
away from the Pacific Employers case. The Tax 
Court held in the case of New Hampshire Fire Insur- 
ance Co. v. Commissioner, 2 T. C. No. 89 (and inci- 
dentally the Pacific Employers and American Title Co. 
cases were not cited) that the Convention Form as 
understood, followed, and applied in the insurance 
world must control the computation of income of in- 
surance companies, other than life or mutual. The 
case did not involve loss reserves, but did involve 
the treatment of premiums on reinsurance ceded to 
a non-admitted company which is not recognized as 
a transaction for Convention Form purposes. There 
is a definite analogy to the loss reserve situation, 
however, especially in view of the broad language 
used by the Tax Court after reviewing the legislative 
history leading to the enactment of the existing Code 
section. 

The Tax Court stated that legislative history plainly 
shows the Congress was well aware of the difficulties 
of imposing a proper tax on a business so complex 
and technical as insurance. It then reviewed excerpts 
from Committee hearings and made the following very 
pertinent observations: 


“It is obvious from the above discussion and explanation 
that Congress comprehended the completely universal use of 
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the Convention Form; that it conformed the phraseology of 
the statute to the technical terms appearing in the form that 
for Federal tax purposes it adopted bodily the Convention 
Form; and its method of reporting its transactions resulting 
in income, and that it had a thorough knowledge of the pro- 
visions of the form properly safeguarding the interests of the 
public. The Convention Form does not recognize the peti- 
tioner’s transactions with unadmitted companies. Such trans- 
actions do not enter into its income as set forth on the 
Convention Form and are not permitted to be included in any 
of the calculations there appearing. 

The entire Federal tax structure is a creature of Congress. 
That legislative body has laid down generally the basis on 
which tax must be computed and paid. It has granted com- 
plete tax exemption to certain classes of taxpayers. It has 
allowed credits and deductions in circumstances explicitly 
defined. It has set up specific standards by which certain tax- 
payers must be measured in order to ascertain the statutory 
tax which they shall pay. 

Congress has seen fit to enact a special statute governing the 
imposition of tax upon ‘insurance companies other than life 
or mutual * * * in lieu of the tax imposed by sections 13 
and 14. It established the Convention Form as the standard 
for determining the tax on such companies. Therefore, the 
Convention Form as understood, followed, and applied in the 
insurance world must control the computation of income of 
the petitioners, insurance companies other than life or mutual. 

The respondent argues that, since the various definitions con- 
tained in section 204 (b) did not refer specifically to ‘unad- 
mitted companies,’ ‘unauthorized reinsurance,’ and other such 
phrases, income from transactions with unadmitted companies 
should be included in the petitioners’ returns. However, as 
we have seen, this does not follow. The Convention Form 
itself ignores such items and usage, and the specific prohibition 
by state authority has compelled their omission. As was stated 
in the above quoted discussion of the Senate Finance Com- 
mittee, the very terms of the Convention Form were incor- 
porated into the statute in their own ‘technical’ words. Congress 
has taken the Convention Form as its pattern for this peculiar 
legislation. It should be followed precisely according to its 
terms and as employed, accepted, and complied with through- 
out the United States.” 


Whether this decision has the direct effect of alter- 
ing the Tax Court’s (Board’s) previous pronounce- 
ments in the Pacific Employers case, is, of course, prob- 
lematical since the Tax Court does not profess to deal 
with the specific question of loss reserves. However, 
the language, “* * * It (annual statement) should 
be followed precisely according to its terms and as 
employed and complied with throughout the United 
States,” could hardly be more all inclusive in its scope, 
especially when compared with the language, hereto- 
fore quoted, in the Pacific Employers case. Also, the 
Tax Courts’ unqualified statements take on even more 
significance now in view of the recent observations 
made by the Supreme Court of the United States in 
the case of Dobson v. Commissioner to the effect that 
greater weight should be given to decisions of the 
Tax Court, especially in matters dealing with tax ac- 
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counting. Further, the Bureau of Internal Revenue 
in following the practice of reviewing prior year’s 
reserves in the light of subsequent developments 
tacitly admits that case developments may not be re- 
liable until subsequent year’s developments are dis- 
closed. As I have heretofore pointed out, the states 
have taken this same position as the reason for requir- 
ing formula reserves, if larger than case reserves, in 
the annual statement. 

In conclusion, although over a period of time com- 
panies will pay about the same tax under either the 
case or the formula method (except for tax rate 
changes) since ultimately claims will be paid and 





expunged from the Constitution, and either left up to 
home rule determination in the affected localities, or 
else left to the legislature to deal with by general law, 
which can more easily be amended when need becomes 
obvious. 


Many important financial problems other than the 
few discussed above are also before the Missouri Con- 
stitutional Convention. Should state tax collection be 
centralized in one department, as urged by Governor 
Forrest Donnell in a message to the last General 
Assembly, or should it continue to be divided among 
nearly a dozen state departments and agencies? What 
should be the role of the state auditor, and ought he 
continue to be a popularly elected officer? Should the 
present ex officio State Board of Equalization be 
retained ? 

Should the Constitution continue its present state 
and local debt limitations? What provisions should 
be included in a constitution as to the care and cus- 
tody of public funds? Should the accumulated school 
funds of the various counties continue, as now, to be 
invested solely in real estate mortgages, or should 
other investment, as in Missouri or United States 





* Const. of Mo., Art. XI, Sec. 10, requires this. 








be effectively dealt with”. The application of the rule 
to the various cases can be better understood if the 
word “shares” is interpreted to mean “the rights of 
the deceased in the shares.” 


If the deceased possessed a share warrant, all his 
rights could be effectively dealt with by delivery of the 
warrant and the situs of the shares is where the war- 
rant is situate. 

If the deceased held shares represented by a certifi- 
cate in a broker’s name, duly endorsed in blank, all 
that he had was a right to be registered as a share- 
holder. This right could also be effectively dealt with 
by delivery of the endorsed share certificate and here 
again the situs of the shares is where the certificate 
is found. 


If the shares held by the deceased were represented 
by a share certificate in his name, his rights were more 
extensive and could not be effectively dealt with except 
upon reference to a register of the issuing company, 
lawfully established for the purpose of transferring 
the shares represented by that very certificate among 
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these payments will replace the prior year’s reserves 
in computing taxable income, I believe that the for- 
mula method would be more equitable since it would 
have the effect of imposing the highest tax when ex- 
cess reserves are being released (thus coming into tax- 
able income), and the lowest tax when surplus is being 
depleted through reserve requirements, which exceed 
case estimates. However, a change now might be dis- 
advantageous since on the transition excess reserves 
under the “Schedule P” formula over case would ap- 
parently be taxable again irrespective of the fact that 
in prior years this excess was reflected in taxable 
income. [The End] 


bonds, be allowed? Or shall the permanent county 
school funds be dissolved entirely, the proceeds to be used 
up on the current upkeep of the schools? 

Shall there be more sharing of state-collected rev- 
enue with the local governments? Should certain tax 
receipts be earmarked in the Constitution for special 
uses, as is now true of funds from gasoline and motor 
vehicle taxation (earmarked for highway use), and a 
minimum portion of Missouri’s general revenue fund 
(earmarked for education) ? Should Missouri grant a 
homestead tax exemption on a limited value of real 
estate, as a number of other states do? Shall tax in- 
ducements to private low-cost housing projects (espe- 
cially for St. Louis where the problem of “blighted 
areas” is most acute) be extended in the form of a 
guarantee against higher property taxes for a rea- 
sonable period of years after the start of the project? 
Some St. Louis planners have requested that the Con- 
stitutional Convention do this. 

These are samples of the thorny financial problems 
facing the delegates to the Missouri Constitutional 
Convention. It will be interesting to see what the 
solutions are, whether they will be mere palliatives, or 
brilliant models for other states to follow. [The End] 
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others. The situs of the shares thus depends upon the 
location of the register or the registers upon which the 
shares may be transferred; if there is only one such 
register, the situs is where that register is lawfully 
kept and if there is more than one a choice must be 
made between them. 


According to the Williams case, the presence of the 
certificates, duly endorsed in blank by the deceased 
prior to death, in a jurisdiction where one of such 
registers is kept, is decisive to make the choice that 
register ; and according to the Jvy and Rice cases, the 
same applies even though the certificates were not 
endorsed. 


It thus appears, that with respect to certificates in 
the name of the deceased, it is the location of the reg- 
ister or registers upon which the shares may be trans- 
ferred which is important and the location of the 
certificates themselves is important, only if, as a fact, 
the location of the certificates leads to the determina- 
tion of the register, the location of which will, in turn, 
determine the situs of the shares. [The End] 
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the original aggregate cost of the property to husband 
and wife? The latter will be the basis: Lang v. Com- 
missioner, 289 U.S. 109 (1933). Where the surviving 
tenant’s interest was originally created by gift after 
December 31, 1920, the basis for computing loss would 
be the donor’s basis or fair market value at date of 
gift, whichever is lower. Internal Revenue Code, 
section 113 (a) (2). If the consideration is furnished 
by one spouse, what is the value of his gift to the 
other? Section 86.19 (h), regulation 108 states that 
the value of the gift is the value of such property less 
the value of the right, if any, of the donor spouse to the 
income or other enjoyment of the property, or share 
thereof, during the joint lives of the spouses, and 
the value of the right of the donor spouse to the whole 
of the property should he or she be the survivor of 
them. If the property was originally in the name of 
the husband only, does the wife’s inchoate dower re- 
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duce the value of the gift when he makes an entireties 
conveyance without consideration? Hopkins v. Ma- 
gruder, 122 F. (2d) 693 (1941), holds it does not. 
In community property states, a gift tax may be in- 
curred upon the transfer from the community to a 
tenancy by the entirety. Reg. 108, Sec. 86.2 (c). Will 
the surviving tenant be liable as a transferee for the 
deceased tenant’s income tax? The decisions say not, 
at least where the creation of the joint tenancy did 
not render the taxpayer insolvent. Irvine v. Helvering, 
99 F. (2d) 265 (1938) ; Tooley v. Commissioner, 121 F. 
(2d) 350 (1941). 

These are a few of the questions which present 
themselves for consideration before the creation of a 
tenancy by the entireties is to be advised. There are 
others. To some, there are no clear answers as yet. 
Careful thought and caution should be the watch- 
words. [The End] 
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The only other case, in which the Tax Court ruled 
on the current Excess Profits Tax Act, was Everready 
Loan Co.5® The question at issue was whether the 
taxpayer corporation was “in existence before Janu- 
ary 1, 1940.” °* The taxpayer was organized Decem- 
ber 19, 1939, but did not actually commence business 
until January 2, 1940, when it bought out the busi- 
ness of a single proprietor. The Commissioner con- 
tended that the statutory term “in existence” meant 
“operating existence.” The taxpayer, on the other 
hand, asserted that it merely meant existence as a 
“corporate being.” The Tax Court agreed with the 
taxpayer. What is the practical significance of the 
decision? Simply this: Having a pre-January 1, 1940 
existence, the taxpayer gets the option to use either 
the income or invested capital method of computing 
its excess profits credit, whichever results in the lesser 
tax; otherwise, the taxpayer would have been limited 
only to the invested capital method of computing its 
_credit against excess profits tax.™ 


Importance of Time Element in Taxation 


Disregard of “time” limitations in the taxing stat- 
utes may deprive taxpayers of deductions, cause for- 
feiture of valuable tax-saving rights, and subject them 
unnecessarily to additional taxes and penalties. A few 
examples from 1943 cases will demonstrate the im- 
portance of strict compliance with statutory time 
limitations. 

Section 24 (c) (1) disallows the deduction of ac- 
crued expenses, in the case of certain related taxpay- 
ers, unless paid within 2%. months after the close of 
the year of accrual. In Mansuss Realty Co.,**> a corpo- 
ration, reporting on a calendar year basis, accrued 
$2,000.00 of salary owing to its president and con- 
trolling stockholder. Payment was made on March 16th 
of the following year. The Tax Court held that the 
statutory 2% month period expired at noon of 
March 16th. Although payment was made that day, 
the corporation was unable to establish that it was 





5332 T. C. No. 130 [CCH Dec. 13,600] (November 29, 1943). 

53See Int. Rev. Code Section 712 (a), as amended by Section 13 
of the Excess Profits Tax Amendments of 1941. 
% Tdem. 
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made before the noon hour. The following results 
ensued: the corporation was denied the deduction in 
the year of accrual; it cannot claim the deduction in 
any other taxable year; it cost the corporation over 
$600 in taxes and interest; and the president must 
include the salary item in his taxable income, although 
the corporation has forever lost the right of deduction. 

Under Section 811 (g) of the Internal Revenue Code, 
an executor is given the option of valuing the gross 
estate as of one year after the decedent’s death instead 
of as of date of death. In order to exercise the option, 
the return must be filed on time, i. e., within 15 months 
after the decedent’s death. In the Estate of Henry 
S. Downe,** the 15 months expired on March 8th. The 
return was mailed that day, but was not received by 
the Collector until the following day. The Tax Court 
ruled that the return was not filed on time, in conse- 
quence of which the executor forfeited the right to 
elect the optional valuation date. There was no evi- 
dence that the return was mailed in ample time to 
reach the Collector’s office on the due date in the reg- 
ular course of the mails. Had such proof been offered 
showing that the delay was the fault of the mails, the 
Court intimated that the return would have been timely 
filed and the option available to the executor. 

Code Section 3772 provides that a taxpayer may not 
commence a suit for recovery of taxes after two years 
from the date of mailing by registered mail of the 
Commissioner’s notice of rejection of the taxpayer’s 
claim for refund. In Ferd. Mulhens Inc. v. Higgins, 
Collector,*" the Commissioner’s notice of rejection was 
mailed to the taxpayer on May 9, 1941. The taxpayer 
instituted suit against the Collector in the District 
Court, filing the complaint on May 10, 1943, because 
the preceding day fell on a Sunday. The Collector 
moved to dismiss the complaint on the ground that 
the action was commenced “one day too late.” The 
Court regretfully granted the motion, holding that in 
an action against the United States the statute must 
be strictly complied with. [The End] 

® 1 T. C. 932 [CCH Dec. 13,104] (April 14, 1943); taxpayer’s appeal 
to C. C. A. 2 pending. 


52 T. C. — No. 122 [CCH Dec. 13,575] (Nov. 2, 1943). 
ss F, Supp. — (D. C., S. D. N. Y., Sept. 1, 1943) [43-2 ustc 
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DIGESTS of 


Articles on 


axation zn Current Legal Periodicals 
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| Harry LaBrum, Lieutenant Colonel, United 
States Army; Member of Pennsylvania 
and District of Columbia Bars 


18 Temple University Law Quarterly, 
December, 1943, p. 1-60 


“The Government may terminate this 
ontract in whole or in part at any time. 

” This right of the Government to 
ancel the contract appears in virtually all 
urrent war procurement agreements, in one 
form or another. It is a unilateral privilege, 
exercisable solely at the Government’s op- 
ion; and cancellation under it may take 
place at any time. 

The history of terminations of this war 
may be divided into two distinct and succes- 
sive stages. One has already begun. That 
involves terminations which have already 
aken place and which are occurring in ever- 
increasing numbers. 

The other will occur upon cessation of 
hostilities and will presumably encompass 
4 far greater sphere of activities. At the 
essation of hostilities, in whole or in part, 
brocurement of war material will naturally 
ecrease. At that time contracts for such 
aterial no longer needed will no doubt be 
ancelled under the “termination for con- 
enience” articles of outstanding contracts. 
Termination of war contracts is perhaps 
the most important of all problems to be 
faced by a victorious America. The entire 
economic system of the United States is tied 
up in the war effort. 

The war procurement program, it is esti- 
mated, will amount to 330 billions. Current 
war expenditures are at the rate of about 
“ight billions per month. 

This article includes a detailed discussion 
of the history of terminations of war con- 
tracts in prior wars, the Civil War and 
Vorld War I. 














Termination Clauses in Contracts of This War 


_While termination articles presently appear 
inmost Government contracts, there is no 
inform termination article. Present termi- 
tation provisions range all the way from 
Me-paragraph statements to lengthy and 
complex articles. 


War Department Lump-Sum Supply Con- 
tacts. The present form of War Depart- 
ment termination article for lump-sum 
fontracts is prescribed by Procurement 
Regulation No. 3, § 324, and was approved 
Nits present form in December, 1942. 


Lump- sum contracts constitute by far the 
majority of present War Department con- 
tacts. Cost-plus-a-percentage-of-cost con- 
tacts, roundly condemned since World War 

. were abolished by the provisions of the 
First War Powers Act. 


Cost-plus-a-fixed-fee contracts, while le- 
ay permissible, are considered less desir- 
Role by the ‘War Department than lump-sum 
'nxed-price, since the latter type affords 
seater incentive to economic use of mate- 
als, to expeditious production and requires 
8s accounting and auditing work. 

The standard termination article of the 
imp-sum contract provides, in substance, 
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that the Government may terminate the 
contract at its convenience, whereupon the 
contractor, except as directed otherwise by 
the Contracting Officer, is to cease all work 
and cancel all existing orders and terminate 
all sub-contracts. The Government pays 
the contractor for all completed supplies in 
accordance with the terms of the contract. 


On the uncompleted part of the contract, 
two alternatives are possible. The con- 
tractor and the Contracting Officer may 
either negotiate a settlement including “such 
allowance for anticipated profit with respect 
to such uncompleted portion of the contract 
as is reasonable under all the circum- 
stances”; or, failing this within 90 days from 
date of termination, there is then applicable 
the formula set forth in the article under 
which the Government pays the contractor 
for all actual expenditures and costs, all 
commitments and costs in discharging .out- 
standing obligations incurred with respect 
to the contract, plus a profit on the uncom- 
pleted portion of the contract computed as 
directed. 


In addition to these items, the Govern- 
ment pays approved costs of protecting 
Government property, and expenditures 
made necessary in connection with the set- 
tlement of the contract; provision is made 
for offsetting unsettled claims arising under 
the same contract against sums due the 
contractor by reason of the settlement; a 
ceiling, not exceeding the original contract 
price, is set upon the aggregate of all settle- 
ment charges; and a minimum settlement 
of $100.00 is provided in the event the settle- 
ment charge does not equal that minimum. 

Partial payments are permitted, disputes 
are settled under the uniform Disputes 
Article of the contract, and mutual discharge 
of obligations occurs. 

On cessation of hostilities, termination of 
contracts shall be under this article, despite 
any existing defaults of the contractor, un- 
less the Contracting Officer finds that the 
contractor’s defaults have been gross or 
willful and have caused substantial damage 
to the Government. 

This contract article is required in every 
lump-sum supply contract, except those to 
be completed in six months or less, for an 
amount of less than $500,000; and except 
contracts of less than $50,000. However, 
the clause may be included by agreement 
in the excepted contracts as well. 


It is quite likely that, as a matter of actual 
practice, most terminations of War Depart- 
ment lump-sum contracts will be under the 
present form of standard termination article. 


Three possibilities exist with respect to 
termination articles in any war contract: 


(1) Where no termination article appears, 
as may be the case in very early contracts, 
the contractor may, if he wishes, enter into 
a supplemental agreement to include the 
current form of article. The policy of the 
War Department is to encourage amend- 

ments to include an up-to-date termination 
article. However, even in the absence of 
such an article, the contractor may negotiate 
a settlement with the Contracting Officer. 


(2) Where an early form of termination 
article appears in the contract, providing 
only for settlement by profit formula, the 
parties may agree to amend the contract to 
include the current termination clause. In 


































































































the absence of such an agreement, the Con- 
tracting Officer has no authority to nego- 


tiate a termination settlement; he cannot 
deviate from the formula where it is pre- 
scribed in the contract. 


(3) Where a contract which has been 
terminated contains the current form of ter- 
mination article, settlement is made in ac- 
cordance with the provisions of that article 
and current Procurement Regulations. 


Cost -Plus - Fixed - Fee Supply Contracts. 
There is no standard form of cost-plus-fixed- 
fee supply contract termination article. 

The Ordnance form prescribes payment 
to the contractor of “that proportion of the 
prescribed fee which the work actually com- 
pleted bears to the entire work under this 
contract less fee payments previously 
made.” 

The Army Air Force form makes sub- 
stantially the same provision calling for 
payment of “a percentatge of the fee . 
equivalent to the percentage of completion 
of the contract less payments previously 
made.” 

Cost-Plus-Fixed-Fee Construction Contracts. 
A standard form of termination article for a 
cost-plus-fixed-fee construction contract is 
prescribed for all contracts of this type. It, 
too, prescribes payment of “that proportion 
of the prescribed fee which the work actually 
completed bears to the entire work under 
this contract less fee payments previously 
made.” 

Navy Clause. The Navy form of termina- 
tion article currently used provides for 
payment for completed units, cost of raw 
materials on hand, and a percentage of the 
contract price equal to the percentage of 
completion of the unfinished articles in 
process, as determined by agreement. If the 
percentage of completion cannot be agreed 
upon, the Navy pays the costs of the con- 
tractor, plus an allowance of from one and 
one-half per cent to six per cent thereof. 

Navy Cost-Plus-Fixed-Fee Supply Contracts. 
The profit provision in this contract pro- 
vides for payment of “the proportion of the 
fixed fee which such (allowable cost of work 
performed under the contract) bears to the 
total estimated cost of performance of the 
contract.” 

Navy Cost - Plus - Fixed - Fee Construction 
Contracts. Provision is made here for pay- 
ment to the contractor of the total cost of 
the work incurred to date of termination, 
plus a fee as compensation for services to 
be determined by an equitable adjustment. 

Navy Contracts for Construction of Naval 
Vessels. In the event of termination of such 
contracts, the contractor is entitled to pay- 
ment of a percentage of the contract price 
of the vessel equivalent to the percentage 
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of completion of the vessel on the date of 
cancellation. 

In addition, the contractor is entitled to 
the cost of any special work orders; cost of 
care and preservation of materials; a reason- 
able allowance of overhead and development 
costs; and “any other reasonable expenses 
incurred by the contractor on account of 
such cancellation, other than charges arising 
from the cancellation of subcontracts or 
orders”; and profit at the rate of seven per 
cent of these additional items. 


Defense Plant Corporation. The termina- 
tion article used here provides that items 
which, upon receipt of notice of termination, 
are within 30 calendar days of completion 
will be paid for in full upon completion. 


Uncompleted items will be paid for on 
the basis of actual cost of labor, materials 
and supplies and proper overhead expenses 
determined in accordance with good ac- 
counting practice, plus 12 per cent of such 
cost and expenses, provided that such cost 
and expenses plus the 12 per cent shall in 
no case exceed 90 per cent of the quoted 
price. 


Treasury Department. The termination 
article used here provides that termination 
may not be exercised with respect to any 
portion of the contract, production of which 
has been commenced. This clause bases set- 
tlement upon payment for completed items; 
with no payment for uncompleted items on 
which work has not been commenced at the 
date of termination. 


Efforts Toward a Uniform Clause 


Not long after the inception of the current 
war, efforts were directed toward the fram- 
ing of a uniform termination clause usable 
by all of the services. The War Production 
Board sponsored the movement and organ- 
ized a Joint Committee, representing the 
Army, Navy, Maritime Commission, and 
Treasury Department. No agreement has 
as yet been reached as to the exact range 
of such a clause. 

For several months an inter-departmental 
Conference, set up by the War Production 
Board Procurement Policy Division as a 
six-man inter-agency procurement policy 
board, has been considering salient features 
of a standard termination agreement. Mem- 
bers of the Board include representatives of 
W. P. B., Army, Navy, Treasury, Smaller 
War Plants Corporation, and Office of Price 
Administration. 


There is unanimity on the advisability of a 
uniform standard termination article. How- 
ever, objection to such a clause has been 
made on the ground that, to be adequate, 
it would have to be so long and complex as 
to become an obstacle rather than an aid 
to termination settlements. 

Alternative suggestions have, therefore, 
been made. One is that termination be 
covered by legislative fiat. Another group 
advocates the issuance of regulations by 
some administrative body, to be supple- 
mented as future problems arise and are 
solved. 


Objectives of a Termination Program 

After the cessation of hostilities, the first 
objective of a termination program will be 
the prompt settlement and payment of all 
terminated contracts, so that frozen capital 
may be liquidated for the purpose of allow- 
ing business to resume peacetime activities 
as quickly as possible. 

To carry out this main objective, it will 
be the duty of the Government to: (1) 
Promptly finance war contractors and sub- 
contractors; (2) determine a fair method of 
fixing settlement charges represented by 
costs incurred; (3) fix a reasonable profit 
for work done on the uncompleted portion 
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of the contract; (4) determine an adequate 
method of settling disputes arising between 
the contractor and the Contracting Officer. 


Present War Department Termination 
Procedure 


Procurement Regulation No. 15. The 
Purchases Division of Army Service Forces, 
War Department, has for many months 
been engaged in an intensive study of all 
phases of termination work. 


One of the recent landmarks in termina- 
tion developments is the recent issuance of 
Procurement Regulation No. 15, CCH War 
Law ServIcE, 2 Govt. Contracts § 23,501. 

Procurement Regulation No. 15 is a care- 
ful exposition of various phases of termi- 
nation and represents the combined efforts 
of all branches of the Army Service Forces. 
Despite the painstaking care with which 
these regulations were prepared, they are 
merely the beginning of what is hoped will 
some day be a final and complete program. 


Termination Accounting Manual. Contem- 
poraneously with the issuance of Procure- 
ment Regulation No. 15, the Fiscal Division 
of the War Department issued a Termina- 
tion Accounting Manual for Fixed Price 
Supply Contracts. 


This is designed as an advisory work to 
Government accounting personnel. Accept- 
ed accounting principles have been incor- 
porated in this manual, but Contracting 
Officers are permitted to use their discretion 
in determining to what extent they will be 
bound by the principles set forth in the 
manual. 


Specific Problems of Termination 

Under this heading are considered in 
detail such specific problems as the authority 
of contracting officers, the responsibilities of 
the prime contractor, subcontracts, and the 
disposition of material tied up in work-in- 
process inventories. 

Attention is also directed to the concept 
of the “proposal for settlement,” and the 
general basis thereof. Methods of the cal- 
culation of costs and profit are appraised. 


The thawing out of capital frozen in ter- 
minated contracts, the negotiation of settle- 
ments, and other problems are dealt with in 
this section. 


The Future of Termination Proceedings 


Under this heading are discussed the 
many recommendations and _ suggestions 
which have been made for improving the 
system of handling termination and pending 
and proposed legislation regarding it. 

Of the latter the most important is H. R. 
3022, which is intended to make plain the 
authority of the departments to terminate 
contracts and take all steps incidental 
thereto. Also discussed are bills involving 
mandatory payments to contractors and the 
disposition of war surpluses. 


PRICE CONTROL IN WAR PRO- 
CUREMENT 


Albert J. Browning, Brigadier General, 
United States Army 


29 Cornell Law Quarterly, November, 1943, 
p. 149-175 


The aims and spirit of over-all renegotia- 
tion of war contracts have nowhere been 
more succinctly stated than in International 
Harvester’s recent advertisement titled 
“The money you don’t have to pay.” As 
the advertisement suggests, thousands of 
American corporations are insuring the suc- 
cess of the Government’s program to keep 
down the cost of the war, by agreeing to 
increased efficiency and price adjustment. 

The need for price adjustments on war 
contracts is not new or peculiar to this war. 
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World War I saw the use of “cost-plys 
a-percentage-of-cost” contracts, but the 
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9 those which have been followed consist- 
ently by the War Department Price Ad- 
ustment Board under the Renegotiation 
Statute. 

Congress began consideration of the Sixth 
upplemental National Defense Appropria- 
ions Act of 1942. A six per cent profit 
imitation On war contracts was rejected by 
the Senate. The Chairman of the War Pro- 
duction Board, and representatives of the 
War and Navy Departments, by request, 
noreed to submit suggestions for a substitute 
method of preventing excessive profits on 
war contracts. 

Lt. Gen. Brehon Somervell, Chief of the 
Army Service Forces, presented the substi- 
tute based on the theory that if every con- 
tract price could be pre-examined by the 
parties in the light of actual experience 
under the contract, it should be possible to 
eliminate the bulk of excessive profits. 


Under Secretary of War, Mr. Robert P. 
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_ System Patterson, opposed a set profit limitation on 
its hav@liwo bases: (1) effect of costs; (2) uni- 
ved. Miormity. 
rena The Renegotiation Statute—Section 403, 
soni enacted April 29, 1942, and thrice amended 
| @_provides for adjustment, accomplished 
through over-all renegotiation of certain 
had aficontracts and subcontracts. Renegotiation 
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has been conducted by whatever agency has 
generally the dollar preponderance of con- 
tracts with the company in question. 

Perhaps the most important function of 
renegotiation is to encourage price reductions 
and increase efficiency. Thus it is that, in 
determining the margin of profits to which 
a contractor is entitled, consideration is 
given to the manner in which his operations 
compare with those of other ccntractors 
with respect to the applicable factors. 


Excessive profits may be eliminated in 
various ways. Since early in 1943, greater 
emphasis has been placed on so-called “for- 
ward pricing” or periodic checks, in order 
to reduce costs and thereby eliminate the 
necessity of the recapture of excessive 
profits. 

Two provisions effect a statute of limita- 
tion on renegotiation. One prohibits re- 
negotiation after one year from the close 
of the fiscal year in which the contract or 
subcontract was completed or terminated. 
The other authorizes a contractor to file 
mnancial and cost statements for a prior 
iscal period and obtain clearance under the 
statute within a given time limit. 

The general argument against renegotia- 
tion has been that the excess profits tax 
would capture excessive profits. It failed to 
ialt profiteering in World War I. More- 
wer, it operates too late, and reaches only 
what is left after all payments, costs and 
expenses by a producer are met. 


Renegotiation, on the other hand, is part 
ot the procurement function. 

To depend on taxes to eliminate excessive 
broits would be tantamount to depending 
ma fixed formula. Neither can eliminate 
excessive profits without the attendant “cost 
plus” evils. Neither provides efficiency in- 
tentive. 

_ The most important thing to bear in mind 
connection with the renegotiation of war 
contracts in the United States is that in its 
alministration there has been adopted and 
ollowed the guiding principle that its appli- 
tation shall provide incentive and reward 
lor the production of more of the require- 
ments for war at constantly decreasing costs 
call %t production and therefore at lower prices; 
nomucalithat there shall be greater reward in dollars 
make U'Band in percentage of price to those pro- 
: C— ducers who conserve the supply of strategic 
ining th¢ materials, who obtain the maximum of out- 
identi ut from competent and devoted labor, who 
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make the most of machine tools and other 
facilities available, and who use power, su- 
pervision, overhead and the other elements 
of production with rigid and high economy. 


EXCESS PROFITS TAXATION 


10 Law and Contemporary Problems, 
Duke University, Winter, 1943, p. 1-183 


A symposium in the Winter, 1943, issue 
of Law and Contemporary Problems, pub- 
lished by Duke University School of Law, 
is devoted to excess profits taxation. It 
includes the following articles: 


The Statutory Evolution of the Excess 
Profits Tax, by C. Rudolf Peterson, Mem- 
ber of the District of Columbia and New 
York Bars, pages 3-27. 

The Concept of Excess Profits Under the 
Revenue Acts of 1940-42, by Carl Shoup, As- 
sociate Professor of Economics, Columbia 
University, pages 28-42. 

Section 722: Safety Valve of the Excess 
Profits Tax, by Thomas Tarleau, Member 
of the New York Bar, pages 43-61. 

Corporate Readjustments and the Excess 
Profits Credit, by Alger B. Chapman, Mem- 
ber of the District of Columbia and New 
York Bars, and Brady O. Bryson, Member 
of the District of Columbia and Pennsyl- 
vania Bars, pages 62-102. 

Accounting Problems Under the Excess 
Profits Tax, by Walter A. Cooper, Certified 
Public Accountant, New York, Oklahoma, 
and Pennsylvania, pages 103-107. 

Problems of Corporate Taxation in Time 
of War, by Roy Blough, Director of Tax 
Research, United States Treasury Depart- 
ment, pages 108-120. 


An Appraisal of the Excess Profits Tax 
from a Fiscal Standpoint, by Harold M. 
Groves, Professor of Public Finance, Uni- 
versity of Wisconsin, pages 133-139, 
Excess Profits Taxation and the Taxpayer, 
by George Douglas, Technical Adviser, 
Committee on Government Finance of the 
National Association of Manufacturers, and 
director of the Association’s activities and 
publications in the fields of government 
finance and taxation, pages 140-148. 

Tax Problems of Wartime Plant Expan- 
sion, by Thomas E. Jenks, Member of the 
District of Columbia and New York Bars, 
pages 149-164. 

The Tax Treatment of Foreign War Losses, 
by Arthur H. Kent, Member of the Cali- 
fornia Bar, pages 165-179. 


GROSS RECEIPTS TAXES ON IN- 
TERSTATE TRANSPORTATION 
AND COMMUNICATION 


William B. Lockhart, Associate Professor of 
Law, Stanford University 


57 Harvard Law Review, October, 1943, 
p. 40-95 


From 1887 to 1937, the United States 
Supreme Court expressly invalidates nine 
nondiscriminatory state taxes imposed on or 
measured by gross receipts from interstate 
commerce. All of these involved receipts 
from transportation or communication. 


Long before 1938, it had become axio- 
matic that no state could impose a tax 
directly upon the gross receipts from inter- 
state commerce even though intrastate com- 
merce bore the same burden, and it seemed 
quite probable that no state tax could be 
measured by gross receipts from interstate 
transportation except when imposed in lieu 
of an ad valorem property tax. 

Then in 1938, Mr. Justice Stone began 
to lay the foundation for an approach which 
would give more consideration to the pos- 
sible economic effect of the particular tax 
on interstate commerce and less considera- 


tion to its formal aspects. Recent opinions 
appear to suggest as a comprehensive test 
whether or not, as a practical matter, the 
tax in issue involves a substantial risk of 
a heavier burden on igterstate than on local 
commerce. 


May it be significant, however, that all the 
recent opinions which gave rise to this prac- 
tical approach involved taxes measured by 
gross receipts from sales, advertising, and 
commissions on sales? Such taxes make evi- 
dent at once the unfair competitive advan- 
tage which would result from exempting the 
interstate transactions from taxes borne by 
local transactions of the same character. 


On the other hand, all the cases which 
prior to 1938 developed and applied the 
formal rule against taxing gross receipts 
from interstate commerce were concerned 
with receipts from transportation and com- 
munication. Is this a mere chronological 
accident? 

Will the pragmatic approach be applied 
hereafter to the transportation and com- 
munication cases when new tax legislation, 
encouraged by the recent trend, gives rise 
to the issue? 


And if a pragmatic approach is taken will 
the Court find practical reasons, not appli- 
cable to taxes on trade, for continuing to 
condemn gross receipts taxes on interstate 
transportation and communication? An in- 
formed opinion on this matter requires a 
re-examination of the results of the earlier 
transportation and communication cases in 
the light of the new pragmatism. 

In a brief summarization of these Su- 
preme Court decisions, it is possible to find 
nine cases which actually ruled invalid a 
tax measured by gross receipts from inter- 
state transportation or communication. 

Four of these taxes, if sustained, would 
have threatened a cumulative tax by other 
states on the same gross receipts. Under 
the rationale of recent opinions these four 
decisions are still good law, and will remain 
so unless Mr. Justice Black succeeds in con- 
vincing a majority of the Court that it 
should interfere with state taxation only in 
case of actual as distinct from potential 
discrimination. 

There remain, however, seven decisions 
whose future requires more detailed con- 
sideration: the other five in which the tax 
was condemned, and the two in which it 
was sustained. 

The two valid taxes were imposed on a 
local taxable franchise measured by gross 
receipts from interstate transportation so 
apportioned as to include only receipts fair- 
ly attributable to the taxing state. 

One of the condemned taxes was appor- 
tioned in a like manner but was imposed 
directly on the gross receipts. 

The remaining four invalid taxes were 
measured by receipts earned exclusively 
within the state which could not possibly 
have been taxed by another state. The first 
two of these were said to be imposed direct- 
ly on the gross receipts, and were directed 
exclusively at transportation and communi- 
cation. The last two were imposed on the 
privilege of doing an interstate business 
measured by gross receipts, but were im- 
posed generally on all business interests 
within the state; nevertheless they were 
condemned in 1936 and 1937. 

Western Live Stock v. Bureau of Revenue, 
303 U. S. 250 (1938), gave rise to serious 
doubts concerning the continued vitality of 
the long-accepted dogma that state taxes 
on gross receipts from interstate commerce 
are ipso facto invalid. 

The precise ruling in the Western Live 
Stock case was not exceptional. It sus- 
tained a state occupation tax measured by 
the gross receipts of a publisher derived 
from the advertising in a magazine with 
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an interstate circulation. The Court ruled 
that the tax was properly imposed on the 
local occupation of preparing, printing, and 
publishing magazine advertising within the 
taxing state, and that the gross receipts 
from the advertising fairly measured the 
value of that local enterprise. 


In so far as the advertising rates reflected 
a value attributable to the interstate circu- 
lation, the Court thought the burden on 
interstate business “too remote and too at- 
tenuated” to call for condemnation. Had 
the opinion stopped there, it would have 
attracted little attention. 

But the opinion did not stop there. Not 
only did it stress at several points the neces- 
sity that interstate commerce must be made 
to pay its way, but it gave as an added 
reason for sustaining the tax that it was 
“not one which in form or substance can be 
repeated by other states in such manner 
as to lay an added burden on the interstate 
distribution of the magazine.” 

It was, therefore, “not subject to the ob- 
jection which has been leveled at taxes laid 
upon gross receipts derived from interstate 
communication and transportation.” 

This cumulative or multiple-burden ra- 
tionale at once became a factor of primary 
importance in determining the validity of 
taxes affecting interstate commerce, parti- 
cularly those measured by gross receipts. 
Instead, within less than a year it was 
twice used as the controlling reason for 
condemning state taxes measured by gross 
receipts from interstate sales and interstate 
selling. Each opinion suggested that if 
such taxes were so apportioned as to tax 
only that portion of the gross receipts fairly 
attributable to the taxing state, the tax 
would be valid. 

Finally, this practical approach reached 
its climax in McGoldrick v. Berwind-White 
Coal Mining Co., 309 U. S. 33 (1940). The 
opinion in this case disregarded formal 
dogma in order to sustain a tax imposed 
by the buyer’s state upon an interstate sale, 
measured by the full sales price. 

This new cumulative-burden concept be- 
comes peculiarly significant when it is noted 
that most of the cases cited by the Court 
to illustrate and support it are cases involv- 
ing taxes measured by gross receipts from 
interstate transportation and communication. 

Taking all of this multiple-burden ration- 
ale at its face value, the Court either states 
or implies in each opinion that nondiscrim- 
inatory state taxes measured by gross re- 
ceipts from interstate transportation and 
communication are valid when they are so 
apportioned as to involve no risk of a simi- 
lar tax on the same receipts by another state. 


Can this rationale be taken at its face 
value so as to justify the conclusion that 
such taxes will be sustained in the future? 
A number of difficulties must be considered 
and satisfactorily answered before that logical 
conclusion can be accepted with any assurance. 
These are listed and discussed below: 


(1) Why does the Court cite with apparent 
approval five cases which condemn state taxes 
on or measured by gross receipts from inter- 
state transportation and communication even 
though they appear to involve no risk of a 
multtple-tax burden? 


Of the five cases condemning taxes meas- 
ured by gross receipts from interstate trans- 
portation and communication which involved 
no possibility of a cumulative or multiple 
tax on the same receipts by more than one 
state, it would seem that Fargo v. Michigan, 
121 U. S. 230 (1887), is the only case in 
which there was any occasion for appor- 
tionment. The explanation in the Western 
Live Stock opinion that the tax in the Fargo 
case “extends to commerce carried on with- 
out the state boundaries” simply ignores 
the facts. 
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Galveston, H. & S. A. Ry. v. Texas, 210 
U. S. 217 (1908), New Jersey Bell Telephone 
Co. v. State Board of Taxes, 280 U. S. 338 
(1930) and Puget Sound Stevedoring Co. v. 
State Tax Commission, 302 U. S. 90 (1937), 
involved taxes unequivocally limited to 
gross receipts from activities confined to the 
taxing state. Yet in the recent opinions each 
of these cases is badly justified, without 
further analysis or explanation, on the 
ground that the condemned taxes threatened 
interstate commerce with a cumulative tax 
burden not borne by local commerce. 

Fisher's Blend Station, Inc. v. State Tax 
Commission, 297 U. S. 650 (1936), is not 
quite so simple. There the broadcasting 
operations were confined to the taxing state, 
but the programs were heard in several 
states. The tax was measured by the entire 
gross receipts. Yet in no practical sense 
was there any risk of a cumulative tax 
burden sufficient to condemn the tax. 

It appears that the Fisher's Blend case, 
supra, cannot soundly be explained as based 
on the risk of a cumulative burden any 
more than can the Fargo, Galveston, New 
Jersey Bell Telephone, and Puget Sound 
cases, supra. 

What then is to be concluded from the 
Court’s explanation of these cases upon a 
ground which cannot possibly justify them? 
It might be thought that by citing them 
with apparent approval and failing to over- 
rule them, the Court is demonstrating that 
it will continue to follow them. 

This seems doubtful. It seems more rea- 
sonable to assume that the Court is seeking 
in this manner to whittle these cases down 
to fit its current pragmatic viewpoint. 

That is not an unusual procedure. The 
Court hesitates to overrule earlier decisions 
or rules with which it longer agrees until 
forced to do so by a case which cannot be 
distinguished. Instead the Court will often 
undermine the troublesome decision or 
dogma by a process of gradual erosion, dis- 
tinguishing, explaining, or reinterpreting it 
until there is very little left. 

There are good reasons to believe that 
such a fate is in store for the formal rule 
upon which the Court originally decided 
the Galveston case, supra, and the other four 
cases named above. 

(2) May there be other practical reasons, 
not made articulate in these recent opinions, 
for holding that such taxes, though involving 
no risk of cumulative taxes by two or more 
states, threaten some other unreasonable 
burden on interstate transportation and com- 
munication? 

Even though all transportation, both local 
and interstate, is subject to a tax measured 
by gross receipts, it still touches only a 
small fraction of the business community 
in any direct way, and in many cases will 
be borne primarily by extrastate financial 
interests. Such a tax is therefore not sub- 
ject to those political restraints operating 
on the legislature when it is imposing a tax 
to be borne by all business generally, and 
for that reason may be susceptible to pos- 
sible misuse as a means of forcing unpopu- 
lar or extrastate interests to pay more than 
their fair share of the local tax burden. 


The danger that a gross receipts tax may 
result in a net loss to the interstate car- 
rier increases the danger from a special tax 
on its gross receipts even though local 
transportation may suffer equally with in- 
terstate transportation struggling under an 
unreasonable tax burden. ; 

Only two of the nine decisions condemn- 
ing state taxes measured by gross receipts 
from interstate transportation and com- 
munication expressly give any weight to 
this consideration. Though not mentioned 
in the other seven decisions, it would have 
been applicable to all but two. 
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It appears that after the Supreme Coy 
began to stress practical consideration! 
rather than formal distinctions, it gave jt 
express approval to three types of cage 
which involves exactly the same practic, 
danger from a special tax as that involved 
in all other special taxes measured by grog, 
receipts from transportation. (The firs 
type is Maine v. Grand Trunk Ry., 142 U.s 
217, the second is New York, Lake Erie 
Western R. R. v. Pennsylvania, 158 U. S. 43) 
and the third is a long series of cases whic} 
have consistently sustained taxes impose/ 
exclusively on railroad companies and meas 
ured by their gross receipts so long as they 
are in lieu of all other taxes.) ; 


Such approval would seem to indica 
that this consideration is not likely to } 
given much weight in subsequent decision; 
unless some peculiar circumstances mak? 
the tax particularly dangerous in this re. 
gard. 


It must be recognized, however, that re. 
cent opinions have demonstrated that the 
Court is aware of the dangers which lurk 
in a tax aimed at a particular industry, espe- 
cially one owned by extra-state interests. 


Another problem is whether the dange 
of undue hardships on transportation com- 
panies subjected to gross receipt taxes on 
interstate transportation, not applicable to 
taxes on interstate sales, without permis. 
sion to pass it on by increasing their rates 
for transportation within the taxing state is 
sufficiently great that the Court is likely 
to condemn such a tax. This possibility 
does not appear sufficiently great to justify 
judicial condemnation of such taxes with- 
out a congressional determination that they 
unduly threaten interstate transportation. 


One further practical danger should be 
guarded against in drafting a tax measured 
by gross receipts from interstate transporta- 
tion and communication. A second tax by 
which the same state seeks to tax the in- 
tangible values arising out of the receipts 
should be avoided. 


(3) Even granting that taxes limited to re- 
ceipts from activities within the taxing state 
involve no risk of a discriminatory or other 
unreasonable burden on interstate commerce, 
can it be concluded from recent opinions that 
the Court has now discarded the ancient 
dogmas forbidding any state tax directly in- 
posed on interstate commerce, or its gross te- 
ceipts, or on the privilege or occupation of 
engaging in such commerce? 


Taxes measured by gross receipts from 
interstate transportation and communication 
can readily be drafted which will avoid the 
practical difficulties considered under ques- 
tion (2). Such taxes must still overcome 
the barrier of formal dogma which has here- 
tofore defeated their predecessors. 


The closely linked formal dogmas which 
constitute the barrier are those which for- 
bid a state tax (1) on interstate commerce, 
or (2) on its gross receipts, or (3) on the 
privilege or occupation of engaging in i 
terstate commerce. Present indications are 
that these can successfully be overcome; 
the author supports this viewpoint with 4 
close examination of the relevant Supreme 
Court decisions. 


Forecasting judicial decisions on const 
tutional issues in precarious business. 
Nevertheless, it seems safe to predict_that 
formal dogma will not influence the Court 
to condemn a nondiscriminatory state gross 
receipts tax on interstate transportation 0 
communication. 


On the contrary, the Court will probably 
sustain such a tax if it does not threaten 
interstate commerce with a heavier burden 
than local commerce, or in some other mat- 
ner threaten an unfair or unreasonable bur 
den on interstate commerce. 
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STATE TAX CALENDAR 


ALABAMA 
April 1—— 
Automobile dealers’ reports due. 
Franchise tax due (delinquent within 30 
days). 
April 10—— 
Automobile dealers’ reports due. 
Last day to file bank income tax returns. 
Oil and gas conservation tax report and 
payment due. 
Reports due from wholesalers, distributors 
and retailers of alcoholic beverages. 
Tobacco use tax reports and payment due. 


April 15—— 

Carriers’, warehouses’ and transporters’ 
gasoline tax reports due. 

Carriers’, warehouses’ and transporters’ 


lubricating oils tax reports due. 

Motor carriers’ mileage reports and taxes 
due. 

April 20—— 

Automobile dealers’ reports due. 

Coal and iron ore mining tax and reports 
due. 

Gasoline tax reports and payment due. 

Lubricating oils tax and reports due. 

Motor fuel tax reports and payment due. 

Sales tax and reports due, including small 
taxpayers. 

Use tax reports and payment due. 

Carbonic acid gas report and payment due. 


ARIZONA 
April 1—— 
Mining corporation reports due. 
April 5—— 


Alcoholic beverage licensee’s reports due. 
April 15—— 

Gasoline tax and reports due. 

Gross income tax and reports due. 

Motor carriers’ reports and tax due. 
April 25—— 

Motor fuel carriers’ reports due. 


ARKANSAS 
April 10—— 
Alcoholic beverage reports and tax due. 
Motor fuel carriers’ reports due. 
Natural resources severance tax and re- 
ports due. 
Property tax returns due. 
Statement of purchases of natural 
sources due. 
April 30—— 
Supplementary gasoline taxes and reports 
due. 
Gross receipts tax and reports due. 
April 25—— 
Motor fuel tax and reports due. 
April—Third Monday—— 
Bank share tax installment due. 
Property tax installment due. 


re- 


CALIFORNIA 
April 1—— 
Beer and wine reports and tax due. 
Gasoline tax and distributors’ physical in- 
ventory due. 
Insurance company premiums tax reports 
due. 
April 15—— 
Distilled spirits tax and reports due. 
Gasoline tax reports due. 
Personal income tax returns and first in- 
stallment of tax due. 
Private car tax reports due. 
Sales tax and reports due. 
Use fuel tax and reports due. 
Use tax and reports due. 
April 20—— 
Motor carriers’ gross receipts tax due. 


COLORADO 
April 5—— 
Alcoholic beverage manufacturer’s report 
due. 
Motor carriers’ tax due. 
April 10—— 
Motor carriers reports due. 
Wholesale dealers’ alcoholic beverage re- 
ports due. 


State Tax Calendar 


April 14—— 
Sales tax and reports due. 
Use tax and reports due. 
April 15—— 
Coal mine owners’ reports and inspection 
tax due. 
Coal tonnage tax and reports due. 
Income tax return and first installment of 
tax due. 
Service tax and reports due. 
April 25—— 
Gasoline tax and reports due. 
April 30—— 
Last day to pay property tax in one in- 
stallment without penalty. 


CONNECTICUT 
April 1—— 
Cable, car, express, telegraph and tele- 
phone corporation tax returns due. 
Foreign insurance company premiums tax 
due. 
Gasoline tax due from distributors. 
Income (franchise) tax and returns due. 
April 10—— 
Cigarette distributions’ 
due. 
April 15—— 
Gasoline distributors’ reports due. 
April 20—— 
Alcoholic beverage tax and reports due. 


inventory report 


DELAWARE 
April 1—— 
Franchise tax due and payable until July 1. 
Motor vehicle registration fees due. 
Railroad tax installment due. 
April 15—— 
Alcoholic beverage manufacturers’ and im- 
porters’ reports due. 
Filling station gasoline tax reports due. 
April 30—— 
Carriers’ gasoline reports due. 
Distributors’ gasoline tax and reports due. 
Last day to file income tax information 
and pay tax. 
Payment of withholding tax under war 
emergency gross income tax due. 


DISTRICT OF COLUMBIA 
April 10—— 
Alcoholic beverage manufacturers’, whole- 
salers’ and retailers’ reports due. 





Beer manufacturers’ and wholesalers’ re- 
ports due. 
April 15—— 
Beer tax due. 
Income tax returns and first tax install- 
ment due. 
April 25—— 
Gasoline tax and reports due. 


FLORIDA 
April 1—— 
Property tax (including intangibles) re- 
turns due. 
April 10—— 
Agents’ and wholesale dealers’ cigarette 
tax reports due. 






Manufacturers’ and dealers’ alcoholic bev- 

erage reports and payments due, 
April 15—— 

Carriers’ gasoline use tax reports due. 

Gasoline sales and use taxes and reports 
due. 

Motor vehicle fuel use tax and reports due. 

Transporters’ and carriers’ alcoholic bev- 
erage reports due. 


GEORGIA 

April 10—— 

Automobile dealers’ reports due. 

Tobacco wholesalers’ reports due. 
April 3—— 

Soft drink syrups returns and taxes due. 
April 15—— 

Malt beverage tax and reports due. 
April 20—— 

Gasoline tax and reports due. 


IDAHO 
April 10—— ‘ 
Beer excise tax reports due. 
April 15—— 
Electric power company tax and reports 
due. 
Gasoline tax and reports due. 
Motor carriers’ gross receipts tax—quar- 
terly installment—due. 


ILLINOIS 
April 1—— 
Lien of real property tax attaches. 
April 10—— 
Motor carriers’ mileage tax due. 
April 15—— 
Cigarette tax returns due. 
Last day to make manufacturers’, import- 
ing distributors’ and warehousemen’s re- 
ports of alcoholic beverages. 
Public utility tax and reports due. 
Sales tax and reports due. 
April 20—— 

Gasoline tax and reports due. 

Oil production tax and reports due. 
April 30—— 

Transporters’ gasoline tax reports due. 


INDIANA 
April 1—— 
Foreign bridge and ferry company prop- 
erty tax returns due. 
April 20—— 
~— and trust company intangibles tax 
ue, 
Bank share tax due. 
Building and loan asssociations’ 
gibles tax and reports due. 
April 25—— 
Gasoline tax and reports due. 
Carriers’ gasoline tax reports due. 
April 30—— 
Gross income tax and reports due. 


intan- 


IOWA 
April 1—— 


Last day for assessment and report of 
bank share tax. 


Last day to make property tax returns. 
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Motor carrier’s compensation tax due (sec- 
ond installment). 
Pipe line company property tax reports 

due. 
Property tax (first installment) delinquent. 
Railroad property tax reports due. 

April 10—— 

Carriers’ gasoline tax reports due. 

Cigarette vendors’ reports due. 

Class A permittees’ beer tax and reports 
due. 

April 20———_ 

Gasoline tax and reports due. 

Sales tax and reports due. 

Use tax and reports due. 

















































































KANSAS 
April 5—— 
Cigarette wholesalers’ reports due, 
April 10—— 
Malt beverage tax and reports due. 
April 15—— 
Carriers’ gasoline tax reports due. 
Compensating tax and reports due. 
Income tax return and first installment of 
tax due. 
Motor carriers’ gross ton mileage tax and 
reports due, 
April 20—— 
Motor carriers’ property tax returns due. 
Sales tax and reports due. 
Special fuel use tax reports and payments 
due. 
April 25—— 
Gasoline tax and reports due. 


























































































































KENTUCKY 
April 10—— 
Amusement and entertainment tax and re- 
ports due. 











Cigarette tax reports due. 

Refiners’ and importers’ gasoline tax re- 
ports due. 

April 15—— 

Alcoholic beverage reports due. 

Corporation license tax reports due. 

Income tax returns and first tax install- 
ment due. 

Motor vehicle fuel (other than gasoline) 
tax and reports due, 

Passenger carriers’ mileage tax due. 

Public utility gross receipts tax and re- 































































ports due. 
April 20—— 
Oil production tax and reports due. 
April 30—— 
Dealers’ and transporters’ gasoline tax 


and reports due. 















LOUISIANA 
April 1—— 
Last day to make railroad car mileage re- 
ports. 


Property tax returns due. 
Wholesalers’ tobacco tax reports due. 
April 10—— 
Importers’ gasoline tax and reports due. 
Importers’ kerosene tax and reports due. 
Importers’ lubricating oils tax reports due. 
Light wine and beer importers’ reports 
due. 
April 15—— 
Carriers 
Carriers 















































gasoline tax reports due. 
kerosene tax reports due. 
Carriers’ light wine and beer reports due. 
Carriers’ lubricating oils tax reports due. 
Gift tax returns due. 
Intoxicating liquor 
dealers’ reports due. 
Wholesalers’ tobacco tax reports due. 
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April 20—— 





Dealers’ gasoline tax and reports due. 

Dealers’ kerosene tax and reports due. 

Fuel use tax and reports due. 

Light wine and beer manufacturers’ and 
dealers’ tax reports due. 

Lubricating oils tax due; dealers’ reports 
due. 

New Orleans sales and use tax and re- 
ports due. 

Petroleum solvents reports due. 

State sales and use tax returns and pay- 
ments due, 

April 30—— 

Gas gathering tax and reports due. 

Petroleum products tax and reports due. 

Public utility and pipe line taxes and re- 
ports due. 

Motor carriers’ gross receipts tax and re- 
ports due. 

Severance tax and reports due. 


MAINE 
April 10—— 

Malt beverage reports due from manufac- 

turers and wholesalers. 
April 15—— 

Bank share tax reports due. 

Last day for telephone, telegraph, street 
railway and railroad companies to make 
reports. 

Use fuel tax and reports due, 

April 30—— 
Gasoline tax and reports due. 


MARYLAND 
April 10———— 
Admissions tax due. 
April 15— 
Domestic corporation franchise tax and 
reports due. 
Foreign corporation reports and filing fees 
due, 
Income tax returns and first tax install- 
ment due. 
April 30—— 
Beer tax and reports due. 
Gasoline tax and reports due. 
Reports due of motor fuel purchased in 
cargo lots. 






























MASSACHUSETTS 


April 10—— 
Alcoholic beverage tax and reports due. 
Excise (income) tax return and first tax 
installment due. 
Meals excise tax and reports due, 
April 15—— 
Cigarette distributors tax and reports due. 
April 30—— 
Gasoline tax and reports due. 


MICHIGAN 
April 1—— 
Chain store tax due. 
Severance tax and reports due. 
April 5—— 
Carriers’ gasoline tax reports due. 
April—Second Monday 
Bank share tax reports due. 
April 15—— 
Sales tax and reports due. 
Use tax and reports due. 
April 20—— 
Distributors’ gasoline tax and reports due. 
Severance tax reports delinquent. 





MINNESOTA 
April 1—— 
Last day to file foreign corporation reports 
and pay fees. 
April 10—— 
Wholesalers’, brewers’ and manufacturers’ 
alcoholic beverage reports due. 
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April 15—— 
Interstate motor carriers’ mileage tax and 
report due. 
April 23—— 
Gasoline tax and report due. 
April 30—— 
Insurance company premiums tax due. 


MISSISSIPPI 
April 1—— 
Bank share tax reports due. 
Car company property tax returns due. 
Property tax returns due. 
April 5—— 
Factory reports due. 


if Mt 





April—First Monday—— 
Railroad and public utility property tax 
returns due. 
April 10—— 
Brewers’ reports due. 
Admissions tax and reports due. 
April 15—— 
Gasoline tax and reports due. 
Manufacturers’, distributors’ and 
salers’ tobacco tax reports due. 
Retailers’, wholesalers’ and distributors’ 
light wine and beer reports due. 
Sales tax and reports due. 
Timber severance tax and reports due. 
Use tax and reports due. 


whole- 


MISSOURI 
April 5—— 
Non-intoxicating beer permittees’ reports 
due. 
April 15——— 


Retail sales tax and reports due. 
April 25—— 

Use fuel tax and reports due. 
April 30—— 
Gasoline reports and tax duc. 













MONTANA 
April 1—— 
First day to file foreign corporation coun- 
ty reports. 
Moving picture theatre licenses issued and 
tax due. 


Railroad property tax returns due. 
April 15—— 
Brewers’ and liquor wholesalers’ tax and 
reports due. 
Electric company reports and taxes due. 
Gasoline tax and reports due. 
Metalliferous mines license tax 
due. 
Motor carriers’ additional fees due. 
Personal income tax returns and first tax 
installment due. 
April 20—— 
Producers’, transporters’, dealers’ and re- 
finers’ crude petroleum reports due. 
April 30—— 
Coal mine operators’ tax and reports due. 
Last day for express and freight line com- 
panies to file reports. 
Oil producers’ license tax reports due. 
Telegraph and natural gas company tax 
and reports due. 


reports 


NEBRASKA 
April 1—— 
Bank share tax reports due. 
April 15—— 
Alcoholic beverage manufacturers’ 
wholesale distributors’ reports due. 
Gasoline tax and reports due. 
Imitation butter tax and reports due. 
Lists of stockholders of foreign corpora- 
tions due. 
April 20—— 
Car company reports due. 
Railroad property tax returns due. 
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NEVADA 
April 1—— 
Petroleum products reports and fees due. 
April—Ten Days after First Monday—— 
Toll road and bridge quarterly tax and 
reports due. 
April 15—— 
Carriers’ gasoline tax reports due. 
April 25—— 
Dealers’ gasoline tax and reports due. 
Fuel users’ tax and reports due. 


NEW HAMPSHIRE 
April 1—— 
Corporation reports and fees due. 
April 10—— 

Manufacturers’, wholesalers’ and permit- 
tees’ alcoholic beverage reports due; 
permittees’ payments due. 

April 15—— 

Use fuel tax and reports due. 

Last day to file property tax returns. 
April 30—— 

Carriers’ reports of motor fuel deliveries 
due. 

Distributors’ gasoline tax and reports due. 


NEW JERSEY 
April 1—— 

Marine insurance company reports due. 

Motor vehicle registration and fees due. 

Railroads’ revenue schedules due. 

April 10—— 

Excise tax and reports due from interstate 
busses. 

Gross receipts reports and tax due from 
busses and jitneys in municipalities. 

April 15—— 

Alcoholic beverage taxes and reports due 
from manufacturers, distributors, trans- 
porters, warehousemen and importers. 

April 20—— 

Alcoholic beverage retail consumption and 
distribution licensees’ reports and taxes 
due. 

April 30—— 
Carriers’ gasoline tax reports due. 
Distributors’ gasoline tax and reports due. 


NEW MEXICO 
April 1—— 
Income tax information returns due. 
April 15—— 
Income tax reports and first tax install- 
ment due. 
Occupational gross income tax and reports 
due. 
Oil and gas conservation tax reports due. 
Severance tax and reports due. 
April 20—— 
Electric, gas, steam and water company 
quarterly gross receipts fees due. 
Motor carriers’ tax and reports due. 
April 25—— 
Gasoline tax and reports due. 
Use or compensating tax and reports due. 
April 30-—— 
Oil and gas production tax net value re- 
ports due. 


NEW YORK 
April 1—— 
Foreign insurance company premiums tax 
and reports due. 
New York City property tax (semi-annual 
installment) due. 
April 15—— 
Personal income tax returns and first tax 
installment due. 
es business tax and returns 
ue. 
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April 20—— 
Alcoholic beverage reports and taxes due. 
New York City retail sales tax and returns 
due. 
New York City use tax and returns due. 
April 25—— 
New York City public utility excise tax 
and returns due. 
New York City conduit company tax and 
reports due. 
April 30—— 
Gasoline tax and reports due. 


NORTH CAROLINA 
April 1—— 
Installment paper dealers’ tax and reports 
due. 
Insurance agents’ and brokers’ tax due. 
April 10—— 
Carriers’ gasoline tax reports due. 
Railroads’ alcoholic beverage reports and 
taxes due. 
April 15—— 
Sales tax and reports due. 
Spirituous liquor tax due. 
Use tax and reports due. 
April 20—— 
Distributors’ gasoline tax and reports due. 
Franchise carriers’ and haulers’ reports 
and taxes due. 
April 30—— 
Electric light, street railway, gas, water, 
sewerage and telephone company taxes 
and reports due. 


NORTH DAKOTA 
April 1—— 
Cigarette stamp tax reports due. 
Fire marshal tax due. 
Last day for filing foreign corporation re- 
ports. 
April 15—— 
Alcoholic beverage transactions tax and 
reports due. 
Gasoline tax and reports due. 
Interstate motor carriers’ tax due. 
Motor carriers’ permit fees due. 
April 20—— 
Sales tax and reports due. 
Use tax and reports due. 





OHIO 


April 1—— 
Motor vehicle registration and tax due. 
April 10—— 
Admissions tax and reports due. 
Class A and B permittees’ alcoholic bev- 
erage reports due. 
April 15—— 
Cigarette use tax and reports due. 
Use tax and reports due. 
April 20—— 
Dealers’ gasoline tax reports due. 
April 30—— 
Carrier’s gasoline tax reports due. 
Gasoline tax due. 


OKLAHOMA 
April 1—— . 
Oil, gas and mineral gross production tax 
and reports due. 
April 5—— 
Operator’s reports of mines (other than 
coal) due. 
April 10—— 
Airports’ gross receipts tax and reports 
due. 
Alcoholic beverage tax and reports due. 
April 15—— 
Carriers’ gasoline tax reports due. 
Gasoline tax and reports due. 
Sales tax and reports due. 
April 20—— 
Carriers’ use fuel tax reports due. 
Coal mine operators’ reports due. 
Use fuel oil tax and reports due. 
Use tax and reports due. 


April 30—— 
Cotton manufacturers’ tax and reports 
due. 
Oil and natural gas information reports 
due. 
OREGON 
April 1—— 


Excise (income) tax returns and first tax 
installment due. 
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Foreign insurance company premiums tax 
due. 
Public utility reports due. 
April 10—— 
Oil production tax and reports due. 
April 15—— 
Personal income tax return and first tax 
installment due. 
April 20—— 
Alcoholic beverage tax and reports due. 
Use fuel tax and report due. 
Motor carriers’ tax and reports due. 
April 25—— 
Gasoline tax and report due. 


PENNSYLVANIA 
April 1—— 

Employers’ annual reports due on taxes 
withheld at source under Philadel- 
phia income tax law. 

Pittsburgh property tax delinquent. 

April 10 

Malt beverage reports due. 

Spirituous and vinous liquor importers’ 
reports due. 

April 15—— 

Employers’ monthly returns due on tax 
withheld at source under Philadelphia 
income tax law. 

Income (corporate) tax returns and first 
tax installment due. 

Manufacturers’ alcoholic beverage tax and 
reports due. 

April 30—— 
Gasoline tax and reports due. 





RHODE ISLAND 
April 1—— 
Insurance company premiums tax and re- 
turns due. 
April 10—— 
Manufacturers’ alcoholic beverage reports 
due. 
Tobacco products tax reports due. 
April 15—— 
Gasoline tax and reports due. 
April 30—— 
Reports due from corporations employin~ 
five or more persons. 


SOUTH CAROLINA 
April 1—— 
Chain store tax and returns due. 
Domestic corporation license tax due. 
April 10—— 
Admissions tax reports and payment due. 
Beer and wine wholesalers’ reports due. 
Last day to file power tax return and pay 
tax. 
Soft drink tax and report due. 
April 20—— 
Gasoline tax and reports due. 


SOUTH DAKOTA 
April 1—— 


Passenger motor carriers’ tax due. 
April 15—— y 
Alcoholic beverage sales reports due; tax 
due 30 days later. 


Gasoline tax reports due; tax due 30 days 
later. 
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April 30—— 
Mineral products severance tax and reports 
due. 


TENNESSEE 

April 1—— 

Cottonseed oil mill reports due. 

Motor vehicle registration and fees due. 

Public utility annual inspection fees due. 
April 5—— 

Cigarette distributors’ reports due. 
April 10—— 

Barrel beer tax due. 

Carriers’ gasoline tax reports due. 

Last day to file alcoholic beverage reports. 
April 20—— 

Bank share tax reports due. 

Distributors’ gasoline tax reports due. 

Liquid carbonic acid gas tax due. 

Property tax returns due. 


TEXAS 
April 1—— 
Commercial and collection agency tax and 
reports due. 
Motor vehicle registration fees due. 
Luxury excise tax and reports due on new 
radios, cosmetics and playing cards. 
Public utility tax and reports due. 
Sulphur production tax and reports due. 
Textbook publishers’ tax and reports due. 
April 10—— 
Cigarette distributors’ report due. 
April 15—— 
Oleomargarine tax and reports due. 
April 20—— 
Carriers’ motor fuel tax reports due. 
Liquefield gas and liquid fuel use tax and 
reports due, 
Motor fuel tax and reports due. 
April 25——— 
Admissions tax and reports due. 
Carbon black production tax and reports 
due. 
Natural gas production tax and reports 
due. 
Oll production tax and reports due. 
Theatre prize and award tax and reports 
due. 
April 30—— 
Last day to file bank share tax reports. 
Last day to file property tax returns. 


UTAH 
April 10—— 
Carriers’ use fuel tax reports due. 
Liquor licensees’ reports. due. 
April 15—— 
Use fuel tax and reports due. 
April 25—— 
Distributors’ and dealers’ motor fuels tax 
and reports due, 
Carriers’ reports of motor fuel deliveries 
due. 


VERMONT 
April 1—— 

Foreign corporations’ 
business expire. 
Motor vehicle registration and fees due. 

April 10—— 
Alcoholic beverage tax and reports due. 
April 15—— 
Electric light and power company reports 
and tax due. 
Railroad, transportation and _ telephone 
company taxes due. 
April 20—— 
Last day to file property tax returns. 
National banks’ deposits reports due. 
April 30—— 
Gasoline tax and reports due. 


certificates to do 


VIRGINIA 
April 1—— 
Insurance company premiums tax due. 
Motor vehicle registration and fees due. 
April 10—— 
Beer dealers’, bottlers’ and manufactur- 
ers’ reports due. 
April 15—— 
Corporation and partnership income tax 
returns due. 
Income information returns due from cor- 
porations and partnerships. 
April 20—— 
Carriers’ gasoline tax reports due. 
Gasoline tax and reports due. 
Use fuel tax and reports due. 
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WASHINGTON 
April 1—— 
Public utility special reports and fees due. 
Steamboat companies’, wharfingers’ and 
warehousemen’s taxes and reports due. 
April 10—— 
Brewers’, distillers’, manufacturers’ 
wineries’ reports due. 
April 15—— 
Auto transportation company reports and 
taxes due. 
Butter substitutes reports and taxes due. 
Carriers’ gasoline tax reports due. 
April 20—— 
Use fuel reports and tax due. 
April 25—— 
Fuel oil reports and tax due. 
Gasoline tax reports and tax due. 
April 30—. 
Express company reports due. 


and 


WEST VIRGINIA 
April 1—— 
Public service corporation property tax re- 
turns due. 
Public utility taxes and reports due. 
April 10—— 
Alcoholic beverage tax and reports due. 
April 15—— 
Personal income tax and returns due. 
Sales tax reports and payment due. 
April 30-—— 
Foreign corporation reports due. 
Gasoline tax reports and payment due. 
Occupational gross income tax quarterly 
reports and payment due. 


WISCONSIN 
April 1—— 

Beer tax reports due. 

Last day for domestic corporations to file 
reports. 

Last day for foreign corporations to file 
reports. 

Motor carriers’ flat tax due. 

Passenger motor vehicle registration and 
fees delinquent. 

Street railway, light, heat, power, con- 
servation and regulation company re- 
ports due. 

April 10—— 

Alcoholic beverage tax reports due. 

Oleomargarine tax and reports due. 

Tobacco products tax and returns due. 

April 20—— 

Gasoline and diesel fuel tax and reports 

due. 
April 30—— 
Privilege dividend tax and returns due. 


WYOMING 
April 1—— 
Bank share tax reports due. 
Pipe line company property tax returns 
due. 
Public utility property tax returns due. 
Telegraph and telephone company prop- 
erty tax returns due. 
April 10—— 
Carriers’ gasoline tax reports due. 
April 15—— 
Dealers’ gasoline tax reports due. 
Sales tax and reports due. 
Use tax reports and payment due. 
Wholesalers’ gasoline tax and reports due. 
April 20—— 
Motor carriers’ tax and reports due. 


March, 1944 = 


FEDERAL TAX CALENDAR 
April 15—— 

Corporation income tax and excess profits” 
tax returns due for fiscal year endeq” 
January 31. Forms 1120 and 1121, 3 

Entire income-excess profits taxes or first” 
quarterly installment due on returns for ~ 
fiscal year ended January 31. Forms 
1120, 1121, 1120H, 1120L. f 

Entire income tax or first and second quar- 
terly installments due under general ex- * 
tension (citizens abroad, etc.) for fiscal ” 
year ended October 31, with interest at” 
6% from January 15 on first installment, — 
Form 1040 or 1120. 

Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for fiscal year ended October 31. Forms ~ 
1040B, 1040NB, 1040NB-a, 1120NB. 3 

Fiduciary income tax return due for fiscal © 
year ended January 31. Form 1041. 3 

Foreign partnership return of income due © 
by general extension for fiscal year 
ended October 31. Form 1065. 

Individual income tax returns due by gen- 
eral extension for fiscal year ended Oc- ~ 
tober 31, in case of American citizens 
abroad. Form 1040, 1040A. 

Individual income tax return due for fiscal 
year- ended January 31. Form 1040, 
1040A, 

Last quarterly income tax payment due on 
returns of nonresidents for fiscal year 
ended January 31, 1941. Forms 1040B, 
1040NB, 1040NB-a, 1120NB, 

Life insurance company income tax re- 
turns due for fiscal year ended January 
31. Form 1120L. 

Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for March, Form 
957. 

Nonresident alien individual income tax 
return due for fiscal year ended October 

31. Form 1040B. 

Nonresident alien individual income tax 
return due (no U. S. business or office) 
for fiscal year ended October 31. Forms | 
1040NB, 1040NB-a. 

Nonresident foreign corporation income 
tax return due for fiscal year ended 
October 31. Form 1120NB. 

Partnership return of income due for fiscal 
year ended January 31. Form 1065. 

Resident foreign corporations and domes- 
tic corporations with business and books 
abroad or principal income from U. S&S. 
possessions—returns due for fiscal year 
ended October 31, by general extension. 
Forms 1120 and 1121. 

Second quarterly income-excess profits tax 
payment due for fiscal year ended Oc- 
tober 31, Forms 1120, 1120H, 1120L, 
1121. 

Second quarterly income tax payment due 
on returns of nonresidents for fiscal year 
ended July 31. Forms 1140B, 1120H, 
1120L, 1120NB. 

Stockbrokers’ monthly return of stamp ac- 
count due for March. Form 838. 

Third quarterly income-excess profits tax 
payment due for fiscal year ended July 
31. Forms 1120, 1120H, 1120L, 1121. 


April 20—— ’ 
Monthly information return of ownership 
certificates and income tax to be paid at 
source on bonds due for March. Form 
April 30—— 
Admissions, dues and safety deposit box 
rentals tax due for March. Form 729. 
Excise taxes on electrical energy, tele 
graph and telephone facilities, trans- 
portation of oil by pipe line, and 
transportation due for March. Form 727. 


Excise taxes on lubricating oils, matches, 
and gasoline due for March. Form 726. 

Excise taxes on sales due for March. Form 
728. 

Processing taxes on oils due for March. 
Form 932. 

Retail dealers’ excise tax and returns due ~ 
for March on jewelry, etc., furs and 
toilet preparations. Form 728a. 

Sugar (manufactured) tax due for March. 
Form 1 (Sugar). : 

Tax on bowling alleys, billiard and pool 
rooms and coin operated amusement and = 
gaming devices due for March, if lia 
bility incurred, Form 11B. 7 
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